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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
JODI GILL, as Representative and Next Friend of
GLENN OSCAR GILL, a Long Term Care
Facility Resident, on his behalf and on behalf of
all others Similarly Situated
and
GREG HUBERT, as Representative and Next
Friend of NETHIA KNIGHT, a Long Term Care
Facility Resident, on her behalf and on behalf of
all others Similarly Situated

Hon. Harvey Bartle
Case No. 20-cv-02038
CLASS ACTION

Plaintiffs,
vs.
PENNSYLVANIA DEPARTMENT
OF HEALTH
PROPOSED ORDER
AND NOW, this _______ Day of _________________, 20____, upon consideration of
Plaintiffs’ Motion for Class Certification and any response or reply thereto, it is hereby ORDERED that
the Motion is GRANTED. Pursuant to Federal Rule of Civil Procedure 23(a) and 23(b)(2), the Court
hereby certifies the following class:
All persons who are or will be residents of long term care facilities (LTCFs) in the
Commonwealth of Pennsylvania
Plaintiffs Jodi Gill and Greg Hubert are designated as representatives of the certified class. Counsel for
the Plaintiffs— Robert L. Sachs, Jr. and Theresa M. Blanco of Shrager & Sachs; Martin Kardon of
Kanter, Bernstein & Kardon; Robert F. Daley and Aaron Rihn of Robert Peirce & Associates, P.C.; and
Peter D. Giglione of Massa, Butler & Giglione—are appointed as counsel for the certified class.
SO ORDERED.
_______________________________
Hon. Harvey Bartle
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
JODI GILL, as Representative and Next Friend of
GLENN OSCAR GILL, a Long Term Care
Facility Resident, on his behalf and on behalf of
all others Similarly Situated
and
GREG HUBERT, as Representative and Next
Friend of NETHIA KNIGHT, a Long Term Care
Facility Resident, on her behalf and on behalf of
all others Similarly Situated

Hon. Harvey Bartle
Case No. 20-cv-02038
CLASS ACTION

Plaintiffs,
vs.
PENNSYLVANIA DEPARTMENT
OF HEALTH

CERTIFICATE OF NON-CONCURRENCE
Pursuant to Local Rule 7.1, I certify based on personal knowledge:
1. I am counsel for Plaintiffs in this action.
2. I contacted Kevin Hoffman, Esquire, associate counsel for the Pennsylvania Department
of Health on May 13, 2020 to advise that Plaintiffs intended to file a Motion for Class
Certification and to determine whether Defendant concurred or did not concur in the
Motion. Mr. Hoffman advised that Defendant does not concur in the Motion.
I declare under penalty of perjury that the foregoing is true and correct.
/s/ Theresa M. Blanco
__________________________
Theresa M. Blanco, Esquire
Shrager & Sachs
2300 One Commerce Square
Philadelphia PA 19103
tblanco@shragerlaw.com
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tblanco@shragerlaw.com
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Three Gateway Center
Suite 1543
401 Liberty Avenue
Pittsburgh, PA 15222
(412) 338-1800
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Martin S. Kardon, Esq. (#26759)
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1617 JFK Boulevard, Suite 1150
Philadelphia, PA 19103
215-568-5885
kardon@kbklaw.com
Robert F. Daley, Esq.(#81992)
D. Aaron Rihn, Esq.
Robert Peirce & Associates, P.C.
707 Grant Street, Suite 125
Pittsburgh PA 15219
(412) 281-7229
bdaley@peircelaw.com
Attorneys for Plaintiffs and the Class

Attorneys for Plaintiffs and the Class
PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION & FOR APPOINTMENT OF CLASS
REPRESENTATIVE AND CLASS COUNSEL
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Pursuant to Rules 23(a) and 23(b)(2) of the Federal Rules of Civil Procedure, Plaintiffs Jodi Gill
and Greg Hubert respectfully move the Court for an Order:
a. Certifying a plaintiff class consisting of:
All persons who are residents of long term care facilities (LTCFs) in the Commonwealth of
Pennsylvania
b. Certifying Plaintiffs as the representatives of the Class; and
c. Designating Shrager & Sachs; Kanter, Bernstein & Kardon, P.C.; Massa, Butler, Giglione; and
Robert Peirce & Associates, P.C. as Class Counsel
In support of their Motion, Plaintiffs state:
1. The proposed class meets each of the requirements set forth in Rules 23(a), as well as 23(b)(2).
2. The class consists of thousands of individuals 1, thereby making joinder of all such individuals
impracticable.
3. Plaintiffs have alleged numerous questions of law and fact that are common to the Class,
including:
a. Whether the Pennsylvania Department of Health (PA DOH) has violated the Americans
with Disabilities Act and the Rehabilitation Act as a result of their alleged failure to take
appropriate actions to safeguard the lives and health of the residents of LTCFs in
Pennsylvania (the Class);
b. Whether PA DOH has violated the Social Security Act (Section 1983 Action) as a result
of their alleged failure to take appropriate actions to safeguard the lives and health of the
Class;

1

There are nearly 76,000 nursing home residents in Pennsylvania according to the 2018-2019 data from the State
which is the most recent census available.
(https://www.health.pa.gov/topics/HealthStatistics/HealthFacilities/NursingHomeReports/Pages/nursing-homereports.aspx Accessed 5/3/2020).
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c. Whether PA DOH has violated the Patient Protection and Affordable Care Act as a result
of their alleged failure to take appropriate actions to safeguard the lives and health of the
Class;
d. Whether PA DOH has violated the Federal Nursing Home Reform Amendments as a
result of their alleged failure to take appropriate actions to safeguard the lives and health
of the Class;
e. Whether PA DOH has violated the Pennsylvania Disease Prevention and Control Law as
a result of their alleged failure to take appropriate actions to safeguard the lives and
health of the Class;
f.

Whether PA DOH has violated common law and constitutional duties as a result of their
alleged failure to take appropriate actions to safeguard the lives and health of the Class;

g. Whether, as a result of the PA DOH’s failure to take appropriate and necessary actions to
safeguard the lives, health and safety of the Class, members of the Class have sustained
injury or are at imminent risk of sustaining injury.
4. Plaintiffs’ claims are typical of the claims of the other members of the proposed Class in that they
are residents of LTCFs in Pennsylvania in the same or similar situation as all of the other
residents of LTCFs in the State: they are infected with or are in imminent danger of being
infected with SARS-COV2 (the virus that causes COVID-19) due, in large part, to the failure of
the PA DOH to conduct inspections and its abrogation of its duties to protect those residents from
harm.
5. Plaintiffs and their counsel meet the adequacy requirements of Rule 23(a)(4).
6. The proposed Class meets the requirements of Rules 23(b)(2) in that the party opposing the class
has acted or refused to act on grounds that apply generally to the class, so that final injunctive
relief or corresponding declaratory relief is appropriate respecting the class as a whole.
7. Finally, as more fully described in the Plaintiffs’ Memorandum of Law, Shrager & Sachs; Kanter,
Bernstein & Kardon, P.C.; Massa, Butler, Giglione; and Robert Peirce & Associates, P.C.
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together have decades of experience in Class Action, Civil Rights, Nursing Home, and
Negligence actions, and should be collectively appointed as Class Counsel pursuant to Rule 23(g)
of the Federal Rules of Civil Procedure. These firms have undertaken significant work in
identifying and investigating potential claims in the action, and have substantial experience in
these cases and litigation in general. These firms have each committed sufficient resources to
adequately represent the Class, and fully understand all matters pertinent to the prosecution of
this case.
8. In support of this motion, Plaintiffs have contemporaneously submitted their supporting
Memorandum of Law and a Proposed Order.
WHEREFORE, Plaintiff respectfully requests that the Court grant their motion and enter an Order in
the form submitted herewith, pursuant to Rules 23(a), 23(b)(2) and 23 (g) of the Federal Rules of Civil
Procedure, certifying this action as a class action, certifying Plaintiffs as the class representatives on
behalf of the Class, and appointing Shrager & Sachs; Kanter, Bernstein & Kardon, P.C.; Massa, Butler,
Giglione; and Robert Peirce & Associates, P.C., as Class Counsel.
Respectfully submitted,
SHRAGER & SACHS
/s/ Theresa M. Blanco
__________________________________
Robert L. Sachs, Jr., Esquire
Theresa M. Blanco, Esquire
On behalf of all Counsel listed
Dated: May 13. 2020
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The Pennsylvania Department of Health (DOH) has abrogated its duty to the most fragile
Pennsylvanians – the 75,000 citizens who reside in nursing homes. This is an enormous group of disabled
individuals who have no recourse to protect their own health and safety in the current public health
emergency. The one Commonwealth agency tasked with their protection has failed in that duty. The
actions of the DOH violate several federal statues designed to protect the disabled. If the Court orders the
DOH to undertake appropriate actions to safeguard the health and well-being of these citizens, the
ongoing problem will be remedied for all Pennsylvania nursing home residents. This is a textbook
example of a situation warranting class-wide treatment under Federal Rule of Civil Procedure 23(b)(2).
All of the elements of Rule 23(a) and 23(b) are easily satisfied here:
•

Rule 23(a)(1) (numerosity): the proposed class numbers over 75,000 individuals. There can be no
question that this satisfies the numerosity requirement.

•

Rule 23(a)(2) (commonality): The policies of the Department of Health are common to all
members of the proposed class.

•

Rule 23(a)(3) (typicality): Plaintiffs will be able to obtain immediate and meaningful relief in the
form of assistance to diagnose, monitor and survive infection with SARS-CoV2 (the virus that
causes COVID-19).

•

Rule 23(a)(4) (adequacy of representation): Plaintiffs and their counsel will represent the
interests of the proposed class vigorously and fairly; and

•

Rule 23(b)(2) (injunctive/declaratory relief): Equitable relief from this Court will end the
Department of Health’s injurious conduct for all members of the proposed class.

I.

BACKGROUND AND INTRODUCTION

The Plaintiffs in this action each have loved ones in a Pennsylvania nursing home (interchangeably
referred to as a Long Term Care Facility or LTCF herein). Their loved ones have been exposed to
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COVID-19 and are at high risk for contracting the virus, as are each of the thousands of nursing home
residents in the Commonwealth. 1
The Department of Health has failed to inspect LTCFs since approximately mid-March with the sole
exception of Immediate Jeopardy complaints.2 One of the Immediate Jeopardy complaints involving
Brighton Rehabilitation and Wellness (the facility in which Plaintiff Glenn Oscar Gill is a resident) was
reclassified to remove it from that category. The DOH has stated that infections with COVID-19 do not
constitute Immediate Jeopardy. Given the high incidence of morbidity and mortality with COVID-19
infection in the over-65 age group, and especially in those with underlying pre-existing conditions, the
DOH did not follow the appropriate guidelines to determine Immediate Jeopardy.
Without inspections, there is no way for the DOH to monitor infection control training and
compliance. To be clear, this is not a simple bacterial infectious outbreak where several residents might
be exposed to a staph bacteria. This is a viral pandemic involving a zoonotic virus to which no one has
immunity and for which there is no vaccine or pharmacological treatment.
It is in this setting that the Department of Health has failed its duty to each nursing home resident. As
alleged in the complaint, DOH has not only failed to inspect and oversee infection control, it has failed to
provide for any safety measures for these residents: no standard patient monitoring is in place; no testing
is in place; 3 there is insufficient personal protective equipment (PPE); there is insufficient staff training to
handle this specialized situation; the nursing home residents are being treated differently from their nondisabled non-residents and they are being excluded from appropriate safeguards and treatment.

Plaintiffs are acting pursuant to legally binding powers of attorney on behalf of family members who are residents
of LTCFs in Pennsylvania.
2
Survey and certification of Long-Term Care Facilities (Skilled Nursing Facility (SNF), Nursing Facility (NF),
and/or dually certified SNF/NF) - §488.301 Immediate Jeopardy means a situation in which the provider’s
noncompliance with one or more requirements of participation has caused or is likely to cause serious injury, harm,
impairment, or death to a resident. State Operations Manual, Apdx Q, p. 22. The entirety of Appendix Q is attached
hereto as Exhibit “H” to demonstrate the process of determining immediate jeopardy.
3
The guidance issued on May 12, 2020 is at Exhibit “G”, p 6.
1
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The policies of the DOH in this situation are at odds with proper public health emergency
management. 4 This lawsuit alleges that the Department of Health has, through its policies and omissions,
discriminated against this class of fragile, disabled elderly Pennsylvanians, infringing their rights under
federal law. The DOH has failed to plan for a public health emergency for this group and has consistently
failed to include them in the safeguards and recommendations made to others under the jurisdiction of the
DOH.
The policies of the DOH are often communicated in notices known as Guidances or in Health Action
Notices (HANs) which are published on the DOH website. 5 The impact of the policies (or lack thereof)
cannot be overstated: nursing home residents have been left on their own in facilities which do not have
the training, equipment or staffing to deal with the extent of this emergency. At some point, early in the
evolution of this pandemic, DOH did realize that it needed to act and crafted a “Strike Force” Plan to
address these needs. That plan of action to address the pandemic in the LTCFs of Pennsylvania, for
reasons that remain unclear, was never implemented. 6 Now, some eight weeks later, nursing home
residents are still at risk, more are ill with COVID-19 and many more are at imminent risk for contracting
a virus that has been known since early January to spread exponentially with an R0 of two to three. 7
This characteristic transmissibility of this virus and the lack of appropriate DOH policies is
important. The virus is well-documented – new studies and journal articles are published every day with
more information. The policies of DOH affect all nursing home residents equally. A policy that does not
provide for PPE and testing (and fails to put into place the practical means to accomplish it) puts every
resident at risk. It is the same for the failure to implement mitigation, monitoring, and other safeguards.

This issue will be further addressed in Plaintiffs’ Motion for Preliminary Injunction
All of the HANs issued since January 1, 2020 can be found here: https://www.health.pa.gov/topics/prep/PAHAN/Pages/2020-HAN.aspx There have been only two Guidance documents and one HAN issued with regard to
nursing homes since January 1, 2020. The first Guidance was March 18th. The Second Guidance was May 12th along
with a HAN describing the procedure for Point Prevalence Surveys (but declining to assist in conducting them).
6
See Exhibit “G”, p. 6.
7
The R-naught, expressed as R0 is the number of people a single person will infect if they have the virus. The R0 for
SARS-CoV2 is 2-3. This means that each infected person will infect two to three others, and that those two to three
other people will each infect two to three others. This is known as exponential spread.
4

5
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Merely because the specific disease progression, or risk of disease transmission, may be slightly different
for each resident, they are each at high risk for a bad outcome. The DOH’s failure to properly manage this
situation has resulted in even more risk.
The stated mission of the Department of Health is “to promote healthy behaviors, prevent injury
and disease, and to assure the safe delivery of quality health care for all people in Pennsylvania. We strive
every day to build healthy communities and a healthy Pennsylvania. Our approach to achieving the
mission is to work at the community level with our trusted partners and bring resources from capital to
community.” As it applies to nursing homes residents, its mission has failed.
The DOH policies (Exhibit “G” 2-5; 19-25) are not the “Strike Force” apparently envisioned in
early March. Instead of teams of medical professionals swooping in to help each facility as it reported
infections, DOH issued a “Guidance” on March 18th (Exhibit “G” 2-5) which had no real logistics plan, or
treatment plan, or plan to get help to facilities, or guide for facilities to use in the absence of a team of
public health and infectious disease professionals. It is this lack of real policy guidance and an
unwillingness to put its people into facilities to help, that created this class of grandmothers and
grandfathers, spouses and siblings, who are at the mercy of an agency which has abrogated is mission and
its duty.

“Class actions serve an important function in our system of civil justice.” Gulf Oil Co. v.
Bernard, 452 U.S. 89, 99 (1981). Here, Plaintiffs’ claims are particularly well-suited for class
treatment. Courts routinely recognize that cases alleging systemic constitutional violations in a
congregate setting and seeking facility-wide or system-wide declaratory and injunctive relief
fit the mold for class certification. See, e.g., Brown v. Plata, 563 U.S. 493 (2011); Shelton v.
Bledsoe, 775 F.3d 554 (3d Cir. 2015); Hagan v. Rogers, 570 F.3d 146 (3d Cir. 2009); Hassine
v. Jeffes, 846 F.2d 169 (3d Cir. 1988); and in cases seeking systemic change. See, e.g., Neal v.
Casey, 43 F. 3d 48 (3d Cir. 1994); S.R. v. Pa. Dep’t of Human Services, 325 F.R.D. 103
(M.D.Pa. 2018).
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As demonstrated below, class certification is appropriate in this case because the
Plaintiffs and the Proposed Class satisfy the requirements of Rule 23(a) and Rule 23(b)(2).
This Court should exercise its broad discretion in favor of certifying a class, with the
Plaintiffs as class representatives, so that Plaintiffs and the Proposed Class can seek to enjoin
the Pennsylvania Department of Health from continuing to discriminate against the disabled
individuals who comprise the proposed Class.

II.

ARGUMENT

“Rule 23 is designed to assure that courts will identify the common interests of class members
and evaluate the named plaintiffs’ and counsel’s ability to fairly and adequately protect class
interests.” Sullivan v. DB Invs., Inc., 667 F.3d 273, 296 (3d Cir. 2011) (en banc) (quotation marks
and citations omitted). The legal standard for determining whether class certification is
appropriate is that the proposed class must satisfy all the requirements of Federal Rule of Civil
Procedure 23(a) and at least one of the alternative requirements of Rule 23(b).
Rule 23(a) of the Federal Rules of Civil Procedure establishes four prerequisites to the
maintenance of a class action suit:
One or more members of a class may sue or be sued as representative
parties on behalf of all members only if: (1) the class is so numerous that
joinder of all members is impracticable; (2) there are questions of law or
fact common to the class; (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class; and (4) the
representative parties will fairly and adequately protect the interests of the
class.
F.R.Civ.P. 23 (a).
In addition, when plaintiffs seek certification under Rule 23(b)(2), the defendant must have
“acted or refused to act on grounds that apply generally to the class, so that final injunctive
relief or corresponding declaratory relief is appropriate respecting the class as a whole.” All of
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the requirements of Rule 23(a) and (b)(2) are met here.
A. The Proposed Class Satisfies the Numerosity Requirement

Rule 23(a)(1) provides that class certification is appropriate only if “the class is so
numerous that joinder of all members is impracticable.” The rule “does not require any
particular number or require that joinder of all members be impossible, so long as a good-faith
estimate of the number of class members is provided.” Stewart v. Assocs. Consumer Discount
Co., 183 F.R.D. 189, 194 (E.D. Pa. 1998) (footnote omitted). Plaintiffs need not specify the
“exact number or identity of the members of the plaintiff class.” Hanrahan v. Britt, 174 F.R.D.
356, 362 (E.D. Pa. 1997). “There is no magic number of class members needed for a suit to
proceed as a class action,” but the third circuit has “set a rough guidepost in our precedents . . .
and stated that numerosity is generally satisfied if there are more than 40 class members.” In re
NFL Players Concussion Injury Litig., 821 F.3d 410, 426 (3d Cir. 2016). Plaintiffs are entitled
to use circumstantial evidence to provide a good-faith estimate, after which the Court may “rely
on ‘common sense’ to forgo precise calculations and exact numbers.” Marcus v. BMW of N.
Am., LLC, 687 F.3d 583, 596 (3d Cir. 2012). The Proposed Class numbers in excess of 80,000
individuals. 8 The numerosity requirement of Rule 23(a)(1) is therefore satisfied.
B. There are questions of law and fact common to the entire Proposed Class.
This Proposed Class meets the commonality requirement of Rule 23(a)(2), which
“does not require that the representative plaintiff[s] have endured precisely the same injuries
that have been sustained by the class members, only that the harm complained of be common
to the class.” Hassine v. Jeffes, 846 F.2d 169, 177 (3d Cir. 1988). This means that whether

More than 80,000 individuals reside in over 700 nursing homes in the state:
https://www.health.pa.gov/topics/facilities/nursing%20homes/Pages/Nursing%20Homes.aspx (last accessed May
13, 2020).
8
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class members’ claims are common depends on whether there is a “common contention . . .
of such a nature that it is capable of classwide resolution—which means that determination
of its truth or falsity will resolve any issue that is central to the validity of each one of the
claims in one stroke.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011); see also
Logory v. Cty. of Susquehanna, 277 F.R.D. 135, 141 (M.D. Pa. 2011) (noting commonality is
not determined by the existence of class-wide questions “but instead the potential for a
‘class-wide resolution’”).
“Commonality does not require perfect identity of questions of law or fact among all
class members. Rather, ‘even a single common question will do.’” Reyes v. Netdeposit, LLC,
802 F.3d 469, 486 (3d Cir. 2015) (quoting Wal-Mart, 564 U.S. at 359). “Because the
requirement may be satisfied by a single common issue, it is easily met.” Baby Neal for and
by Kanter v. Casey, 43 F.3d 48, 56 (3d Cir. 1994). “[C]ommonality is not defeated by a
showing that ‘individual facts and circumstances’ will have to be resolved.” Thomas v.
SmithKline Beecham Corp., 201 F.R.D. 386, 392 (E.D. Pa. 2001) (quoting Baby Neal, 43
F.3d at 57).
Injunctive actions, by their very nature, often present common questions satisfying
Rule 23(a)(2) “because they do not also involve an individualized inquiry for the
determination of damage awards.” Id. at 57. Actions seeking an injunction against a common
policy imposed on incarcerated inmates have repeatedly been found to raise common
questions in this circuit. See, e.g., Hagan v. Rogers, 570 F.3d 146, 158–59 (3d Cir. 2009)
(reversing district court’s denial of class certification when plaintiff alleged common threat
of injury to incarcerated population); Logory, 277 F.R.D. at 143; Dittimus-Bey v. Taylor, 244
F.R.D. 284, 290 (D.N.J. 2007). For disease-transmission purposes especially, the comparison
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to nursing home residents as a protected disabled class cannot be underestimated in this
context.
Commonality is easily established in this case. The Proposed Class members are all
current or future nursing home residents who are or will be imminently affected by the
ongoing SARS-CoV2 pandemic. Questions of law or fact common to the Proposed Class
include, but are not limited to the following:
1. Whether the PA DOH policies violate the Americans with Disabilities Act and
the Rehabilitation Act because its policies treat this disabled class differently
thereby ensuring a worse outcome, than others who are not disabled;
2. Whether the PA DOH policies violate the Affordable Care Act
3. Whether the PA DOH policies violate the Federal Nursing Home Reform
Amendments and Section 1983 of the Civil Rights Act.
4. Whether the PA DOH policies violate the Social Security Act and its
regulations
5. Whether the PA DOH Policies allow the Proposed Class members any
adequate alternative means of safeguarding their health and safety
6. Whether the requested relief would impose a significant burden on the PA
DOH’s resources; and
These questions of law are common to all members of the Proposed Class, and
the commonality requirement of Ruled 23(a)(2) is thus satisfied.

C. The claims of the named Plaintiffs are typical of those of the Proposed Class.
The next requirement of Rule 23(a) is that “the claims or defenses of the representative
parties [be] typical of the claims or defenses of the class.” Fed. R. Civ. P. 23(a)(3). The
purpose of this requirement is to assure that the claims of the named plaintiffs and the class
“are so interrelated that the interests of the class members will be fairly and adequately

Case 2:20-cv-02038-HB Document 7-1 Filed 05/13/20 Page 10 of 17

protected in their absence.” Gen. Tel. Co. of the Sw. v. Falcon, 457 U.S. 147, 157–58 n.13
(1982). Here, as children acting pursuant to durable powers of attorney, on behalf of their
parents and grandparents who are nursing home residents, plaintiffs are members of the
Proposed Class and have claims that are typical of the Proposed Class.
“If the claims of the named plaintiffs and putative class members involve the same
conduct by the defendant, typicality is established regardless of factual differences.”
Newton v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154, 183–84 (3d Cir. 2001).
“The criterion acts as a bar to class certification only when ‘the legal theories of the named
representatives potentially conflict with those of the absentees.’” Id. at 183 (quoting Georgine
v. Amchem Prods., Inc., 83 F.3d 610, 631 (3d Cir. 1996), aff’d sub nom. Amchem Prods., Inc.
v. Windsor, 521 U.S. 591 (1997)). The third circuit has consistently directed attention to the
purpose of the typicality provision. See, e.g., In re Schering Plough Corp. ERISA Litig., 589
F.3d 585, 598 (3d Cir. 2009) (“[T]he named plaintiffs’ claims must merely be typical, in
common-sense terms, of the class, thus suggesting that the incentives of the plaintiffs are
aligned with those of the class.” (internal quotation marks and citation omitted)). Claims
challenging conduct that affects the named plaintiffs as well as the other class members, such
as the claims in the instant case, “usually satisfy the typicality requirement irrespective of the
varying fact patterns underlying the individual claims. Actions requesting declaratory and
injunctive relief to remedy conduct directed at the class clearly fit this mold.” Baby Neal, 43
F.3d at 58 (internal citation omitted); accord Stewart v. Abraham, 275 F.3d 220, 227 (3d Cir.
2001).
Here the claims of Mr. Gill and Ms. Knight are typical of those of the Proposed Class
because Plaintiffs’ claims arise from and challenge the same unlawful conduct by the DOH
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that affects the Plaintiffs as well as all other Proposed Class members.
D. The Plaintiffs will fairly and adequately protect the interests of the
Proposed Class.
To meet the final requirement of Rule 23(a), the named plaintiffs must fairly and
adequately protect the interests of the proposed class. “[A]dequate representation depends on
two factors: (a) the plaintiff’s attorney must be qualified, experienced, and generally able to
conduct the proposed litigation, and (b) the plaintiff must not have interests antagonistic to
those of the class.” New Directions Treatment Servs. v. City of Reading, 490 F.3d 293, 313 (3d
Cir. 2007) (quotation marks and citation omitted). Plaintiffs in this case satisfy both factors.
Plaintiffs’ attorneys are qualified and experienced in civil rights litigation, including
class actions, as well as in representing plaintiffs in civil matters involving complex areas of
law and medicine. The attached declarations summarize relevant experience of the attorneys
for Plaintiffs and the Proposed Class:
•

Attorney Martin Kardon has been practicing law since 1977. He has been past
Chair of the Nursing Home Litigation Group of the American Association of
Justice from 2013 to 2014. He as litigated cases involving the frail elderly all
over the Commonwealth. Attorney Kardon’s Declaration is attached hereto as
Exhibit “A”.

•

Attorney Robert L. Sachs, Jr. has practiced law since 1984. He has been active
in mass torts litigation and was Past Chair of the Nursing Home Litigation
Group of the American Association for Justice from 2011 through 2012. He
has tried numerous cases to verdict in his 36 years of practice. He has been
appointed as a Hearing Examiner by the Disciplinary Board of the
Pennsylvania Supreme Court. Attorney Sachs’s Declaration is attached hereto
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as Exhibit “B”.
•

Attorney Theresa Blanco has practiced law since 1996. She has handled more
than a dozen complex medical malpractice cases involving the interplay
between disability discrimination and access to appropriate medical care under
the Rehabilitation Act. She has represented clients in complex medical cases
across the country. Ms. Blanco’s Declaration is attached hereto as Exhibit “C”.

•

Attorney Robert F. Daley has been practicing law for 20 years. That practice
has been devoted almost exclusively to the representation of the frail elderly
and their families. He has served as an officer and Chair of the Nursing Home
Litigation Group of the American Association for Justice, and he has taught
continuing education courses on nursing home litigation. Attorney Daley’s
Declaration is attached hereto as Exhibit “D”.

•

Attorney D. Aaron Rhine has been practicing law since 2000. He has extensive
experience in class action litigation, as well as civil rights and nursing home
litigation. He served on the Plaintiff’s Class Action Steering Committee in the
Federal Prempro MDL. A listing of his class action cases is contained in the
attached Declaration at Exhibit “E”.

•

Attorney Peter D. Giglione has been practicing law since 2002. His practice
heavily involves representing nursing home residents and their families in
cases involving alleged abuse, neglect and wrongful death. He is also an
adjunct professor of law and the coordinator of the Trial Advocacy Program at
the Duquesne University School of Law. He frequently lectures at continuing
education courses involving nursing home neglect and abuse. Attorney
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Giglione’s Declaration is attached hereto as Exhibit “F”.

Together, Plaintiffs’ counsel provide “assurance of vigorous prosecution” of the class
claims as required by Rule 23(a)(4). Grasty v. Amalgamated Clothing & Textile Workers
Union, 828 F.2d 123, 129 (3d Cir. 1987) (quotation marks and citation omitted).
Second, as explained in the typicality section, Plaintiffs’ interests align with the
interests of the Proposed Class as a whole. Plaintiffs do not have any interests antagonistic to
those of any other member of the Proposed Class. Antagonism may exist between the named
plaintiff and other class members when a unique defense could be asserted against a plaintiff
that would distract from the class claims or defenses. See, e.g., Williams v. City of Phila., 270
F.R.D. 208, 222 (E.D. Pa. 2010) (finding that the named plaintiffs “fairly and adequately
protect the interests the named plaintiffs’ attention at trial”). No such circumstances are
present here. On the contrary, the Plaintiffs’ interests coincide with those of the Proposed
Class to seek a declaration that the DOH policies are in violation of federal law, as well as a
permanent injunction that would prohibit DOH from further implementing such patterns,
practices, and policies that would discriminate against Plaintiffs and the Proposed Class.
Plaintiffs are not seeking any relief that would be different from the relief that would apply to
the entire Proposed Class. The granting of the relief sought by Plaintiffs would benefit the
Proposed Class members and would not impair any future Proposed Class member’s claims.
Accordingly, this Proposed Class meets the Rule 23(a)(4) adequacy requirement.
E. The Plaintiffs meet the requirements of Rule 23(b)(2).
Rule 23 also requires Plaintiffs to satisfy one of the provisions of Rule 23(b).
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Different subsections of Rule 23(b) impose different requirements on litigants in order for
this court to properly certify a class. Rule 23(b)(2) and Rule 23(b)(3) “actually create two
remarkably different litigation devices.” Shelton v. Bledsoe, 775 F.3d 554, 561 (3d Cir.
2015). One key difference is that Rule 23(b)(2) contains no opt-out requirement for
potential class members, as compared to the “additional procedural safeguards for (b)(3)
class members beyond those provided for (b)(1) or (b)(2) class members.” Id. at 560
(internal citation omitted). “Because there is no right to opt out from such a class,” id. at
561, Rule 23(b)(2) provides that a class action may be maintained when the defendant
“acted or refused to act on grounds generally applicable to the class, thereby making
appropriate final injunctive relief or corresponding declaratory relief with respect to the
class as a whole.” Sullivan, 667 F.3d at 317. “To meet this requirement, the putative class
must demonstrate that the interests of the class members are so like those of the individual
representatives that injustice will not result from their being bound by such judgment in
the subsequent application of principles of res judicata.” Jeffes, 846 F.2d at 179.
The third circuit has “instructed that [23(b)(2)] classes must be cohesive” to qualify for
certification. Shelton, 775 F.3d at 561. A class is cohesive when the claims are “homogenous
without any conflicting interests between the members of the class.” Wetzel v. Liberty Mut.
Ins. Co., 508 F.2d 239, 248–49, 256 (3d Cir. 1975). As the United States Supreme Court has
explained, “The key to the (b)(2) class is the indivisible nature of the injunctive or declaratory
remedy warranted—the notion that the conduct is such that it can be enjoined or declared
unlawful only as to all of the class members or as to none of them.” Wal-Mart, 564 U.S. at 360
(internal quotation marks and citation omitted). Thus, a showing that a single injunction or
declaratory remedy will provide relief for the entire class satisfies the Third Circuit’s
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cohesiveness requirement. E.g., Sourovelis v. City of Phila., 320 F.R.D. 12, 25 (E.D. Pa. 2017)
(certifying a class of individuals challenging the government’s civil forfeiture policy because a
declaration that the policy was unconstitutional would benefit the entire class and because
challenging the constitutionality of the policy did not implicate “‘disparate factual
circumstances’”); See, Woods v. Marler, 2018 U.S. Dist. LEXIS 47044, 2018 WL 1439591
(E.D.Pa. 2018) (holding that class certification is proper where the relief sought was
indivisible in nature and that relief could be granted without harming the individual class
members’ rights).
With respect to actions concerning policies implemented by a common defendant,
“[i]njunctive actions, seeking to define the relationship between the defendant and the ‘world
at large,’ will usually satisfy the requirement” for class-based commonality. Sullivan, 667 F.3d
at 318 (citing Baby Neal, 43 F.3d at 59). Indeed, under Rule 23(b)(2), “class cohesion . . . is
presumed where a class suffers from a common injury and seeks class-wide injunctive relief.”
Barabin v. Aramark Corp., No. 02-8057, 2003 U.S. App. LEXIS 3532, at *5 (3d Cir. Jan. 24,
2003). For example, the third circuit has rejected 23(b)(2) classes in cases involving proposed
classes of individuals who suffered varying injuries from the same conduct of a defendant,
“[b]ecause causation and medical necessity often require individual proof.” Gates v. Rohm &
Haas Co., 655 F.3d 255, 264 (3d Cir. 2011) (collecting cases). When, however, injunctive
relief predominates over individual requests for damages, 23(b)(2) actions are more
appropriate. Id. At 262. Here, the Proposed Class seeks injunctive relief from common
policies applied equally to each of them, which has created the same injury—the infection
with or imminent threat of infection with COVID-19.
The third circuit has stated that the requirements of Rule 23(b)(2) are “almost
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automatically satisfied in actions primarily seeking injunctive relief.” Baby Neal v.
Casey, 43 F.3d 48, 58 (3d Cir. 1994). Rule 23(b)(2) is especially appropriate for actions
like this one because of the potential for common resolution through declaratory and
injunctive relief. Williams, 270 F.R.D. at 222 (“Numerous courts have held that Rule
23(b)(2) is an appropriate vehicle in actions challenging prison conditions.”). While the
comparison here is not to equate nursing home residents with prisoners, the comparison
for the purposes of demonstrating a distinct group subject to the policies of the
governmental agency charged with caring for them is accurate, especially given their
status as a protected class of disabled individuals. 9
Plaintiffs’ action falls squarely in the group of cases contemplated by Rule 23(b)(2): It
is a civil rights and equitable action brought in response to DOH’s policies and inaction that
affect each Proposed Class member in precisely the same way. See, e.g., In re Cmty. Bank of
N. Va. & Guar. Nat’l Bank of Tallahassee Second Mortg. Loan Litig., 418 F.3d 277, 302 n.14
(3d Cir. 2005). It seeks declaratory and injunctive relief that would benefit all of the members
of the Proposed Class. The Proposed Class is cohesive because there is no need to inquire into
disparate factual circumstances. See, e.g. Sourovelis v. City of Philadelphia, 320 F.R.D. at
25. For these reasons, class certification under Rule 23(b)(2) is appropriate.

Courts in the Third Circuit have a long history of using Rule 23(b)(2) to adjudicate claims involving treatment of
inmates. E.g., Williams, 270 F.R.D. at 222 (certifying Rule 23(b)(2) class of inmates); Colon v. Passaic Cty., No.
08-cv-4439, 2009 U.S. Dist. LEXIS 45151, at *16–18 (D.N.J. May 27, 2009) (certifying class of those who were
currently, or would become, incarcerated in Passaic County Jail); Dittimus-Bey v. Taylor, 244 F.R.D. 284, 293
(D.N.J. 2007) (certifying Rule 23(b)(2) class of individuals incarcerated at Camden County Correctional Facility on
overcrowding claim); Death Row Prisoners of Pa. v. Ridge, 169 F.R.D. 618, 623 (E.D. Pa. 1996) (certifying Rule
23(b)(2) class of death-row detainees).

9
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CONCLUSION
For all the foregoing reasons, Plaintiffs respectfully request that this Honorable
Court grant Plaintiffs’ Motion and certify the class proposed by the Plaintiffs.
Respectfully submitted,
SHRAGER & SACHS
By:

May 13, 2020

/s/ Theresa M. Blanco
_________________________
Theresa M. Blanco, Esquire
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JODI GILL, as Representative and Next
Friend of GLENN OSCAR GILL, a Long
Term Care Facility Resident, on his behalf
and on behalf of all others Similarly Situated,

Case No.: 2:20-cv-2038
CLASS ACTION

Plaintiffs,
vs.
PENNSYLVANIA DEPARTMENT OF
HEALTH,
Defendant.
DECLARATION OF THERESA M. BLANCO

I, Theresa M. Blanco, hereby declare the following:
1.

I am an attorney at the law firm of Shrager & Sachs.

2.

I am co-counsel in connection with the litigation captioned Gill v. Pennsylvania

Department of Health, Case No.: 20-cv-02038.
3.

I attended Temple University Law School and graduated in January 1996.

4.

I have been a practicing attorney since 1996. I am admitted to the bar in

Pennsylvania, New Jersey, Maryland, the Eastern District of Pennsylvania, the District of New
Jersey, the District of Maryland, the Third Circuit Court of Appeals, and the Fourth Circuit Court
of Appeals.
5.

I have tried complex medical negligence cases in all of these courts and also argued

appeals therein. I have also been admitted in numerous jurisdictions pro hac vice to try cases due
to my expertise in medical cases.
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6.

I have served as lead or co-counsel in reported cases, including Whittington v.

Episcopal Hospital, 768 A.2d 1144 (Pa. Super 2001) (upholding trial court admission of corporate
negligence testimony and the standards therefor); Law v. Zuckerman, 307 F. Supp. 2d 105 (D.
Md. 2004) (establishing in case of first impression that HIPAA protects plaintiffs from defense
counsel ex parte discussions with treating physicians, despite state law to the contrary); Taylor v.
Einstein Med. Ctr., 723 A. 2d 1027 (Pa. 1998) (holding that physician who lied about experience
doing medical procedure violated informed consent, and that punitive damages are available for
resulting intentional infliction of emotional distress, and declining to hold that “presence” for
purposes of negligent infliction of emotional distress includes hearing the event).
7.

I have litigated more than a dozen cases in federal court involving complex medical

negligence, corporate oversight and the interplay of the Rehabilitation Act with administration of
medical care.
8.

I have spent my entire legal career litigating complex cases in federal and state

9.

Accordingly, I am well versed and experienced in the laws, medicine and standards

courts.

of practice and procedures involved in litigating these types of cases.
I declare under penalty of perjury that the foregoing declaration is true and correct.

May 3, 2020

_______________________________
Theresa M. Blanco, Esquire
Shrager & Sachs
2300 One Commerce Square
Philadelphia PA 19103
(215) 568-7771
tblanco@shragerlaw.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JODI GILL, as Representative and Next
Friend of GLENN OSCAR GILL, a Long
Term Care Facility Resident, on his behalf
and on behalf of all others Similarly Situated,

Case No.: 2:20-cv-2038
CLASS ACTION

Plaintiffs,
vs.
PENNSYLVANIA DEPARTMENT OF
HEALTH,
Defendant.
DECLARATION OF ROBERT F. DALEY
I, Robert F. Daley, this third day of May, 2020, hereby declare the following:
1.

I am an attorney at the law firm of Robert Peirce & Associates, P.C.

2.

I am co-counsel in connection with the litigation captioned Gill v. Pennsylvania

Department of Health, Case No.: 20-cv-02038.
3.

I have been a practicing attorney in the Commonwealth of Pennsylvania since 1998

and am admitted to the Eastern District of Pennsylvania, the Western District of Pennsylvania, the
Third Circuit Court of Appeals, and the Supreme Court of Pennsylvania.
4.

For the last 20 years, my practice of law has been devoted almost exclusively to the

representation of the frail elderly and their families in litigation for neglect and abuse against long
term care facilities.
5.

Over that time period I have served as lead counsel in a number of published cases,

including, but not limited to:

1
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Grammer v. John J. Kane Regional Centers, 570 F.3d 520 (3d Cir. 2009), cert. denied,
130 S.Ct. 1524 (2010), which established the rights of nursing home residents in county-owned
long term care facilities to bring civil rights causes of action against those facilities.
Pisano v. Extendicare, 77 A.3d 651 (Pa. Super. Ct. 2013), appeal denied, 624 Pa. 683 (Pa.
2014), cert. denied, 573 U.S. 949 (2014), which established that wrongful death cases arising out
of alleged nursing home negligence are not subject to arbitration agreements.
Tristani v. Richman, 625 F.3d 360 (3d. Cir. 2011) a case against the Pennsylvania
Department of Public Welfare related to alleged to inappropriate lien allocations made by the
Department. The case established a means for dissatisfied claimants to challenge lien allocations
made by the Department of Public Welfare of Pennsylvania.
6.

I have appeared on behalf of clients in the Courts of Common Pleas of, inter alia,

Allegheny, Beaver, Butler, Erie, Lawrence, Washington, Westmoreland, Venango, Fayette,
counties, and have taken jury trials to verdict in a number of those counties.
7.

I have served as an officer and chairperson of the American Association for

Justice’s Nursing Home Litigation Group, a nationwide organization of 500 nursing home
litigation practitioners.
8.

I have lectured at Continuing Education Courses for attorneys throughout

Pennsylvania and in multiple states across the country on the topic of nursing home litigation.
9.

I am, accordingly, well versed and experienced in the laws, medicine, standards of

practice and procedures involved in litigating these types of cases.
I declare under penalty of perjury that the foregoing is true and correct.

2
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Respectfully submitted,
ROBERT PEIRCE & ASSOCIATES, P.C.
By:

/s/ Robert F. Daley
Robert F. Daley, Esquire (#81992)
707 Grant Street
Suite 125
Pittsburgh, PA 15219
bdaley@peircelaw.com
(412) 281-7229
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JODI GILL, as Representative and Next
Friend of GLENN OSCAR GILL, a Long
Term Care Facility Resident, on his behalf
and on behalf of all others Similarly Situated,

Case No.: 2:20-cv-2038
CLASS ACTION

Plaintiffs,
vs.
PENNSYLVANIA DEPARTMENT OF
HEALTH,
Defendant.
DECLARATION OF D. AARON RIHN
I, Aaron Rihn, this Fourth day of May, 2020, hereby declare the following:
1.

I am a principal attorney at the law firm of Robert Peirce & Associates, P.C.

2.

I am co-counsel in connection with the litigation captioned Gill v. Pennsylvania

Department of Health, Case No.: 20-cv-02038.
3.

I have been a practicing attorney in the Commonwealth of Pennsylvania since 2000

and am admitted to the Eastern District of Pennsylvania, the Middle District of Pennsylvania, the
Western District of Pennsylvania, the Third Circuit Court of Appeals, and the Supreme Court of
Pennsylvania.
4.

I have extensive experience in class action litigation, civil rights litigation, civil

rights class actions and nursing home litigation.
5.

I have served as class counsel in numerous civil rights cases including Delandro v.

Allegheny County (2:06-CV-927)(certified and settled).

1
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6.

I was appointed to the Plaintiffs’ Class Action Steering Committee in the Federal

Prempro MDL, MDL Docket No. 4:03CV1507BRW.
7.

I have served as class counsel in dozens of additional class action and collective

action cases, including: Decker v. U.S. Wells Services (2:16-cv-00755) (certified and settled);
Vigil v. KLX Energy, (2:15-cv-01200)(settled) and Meyer v. CUNA (2:03-cv-602)(certified as to
common issues, settled individually). He also has served as counsel in several other FLSA
collective actions in other Districts, including Nelson v. Sabre Energy, (Civil Action No.: 1:15CV-0314-BKS)(N.D.N.Y.)(certified and settled), Crigler v. Stingray Pressure Pumping (2:15-cv2324) (S.D.Oh.)(certified and settled); Allen v. Waste Pro, (Civil Action No.: 8:17-cv-02254-T36CPT)(M.D.Fla.)(Pending).
8.

I have served as lead counsel in a number of published cases, including, but not

limited to:
Grammer v. John J. Kane Regional Centers, 570 F.3d 520 (3d Cir. 2009), cert. denied, 130
S.Ct. 1524 (2010), which established the rights of nursing home residents in county-owned long
term care facilities to bring civil rights causes of action against those facilities.
Tristani v. Richman, 625 F.3d 360 (3d. Cir. 2011) a case against the Pennsylvania
Department of Public Welfare related to alleged to inappropriate lien allocations made by the
Department. The case established a means for dissatisfied claimants to challenge lien allocations
made by the Department of Public Welfare of Pennsylvania.
9.

I have appeared on behalf of clients in the Courts of Common Pleas of, inter alia,

Allegheny, Beaver, Butler, Erie, Lawrence, Washington, Westmoreland, Venango, Fayette,
counties, and have taken jury trials to verdict in a number of those counties.

2
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10.

I am, accordingly, well versed and experienced in the laws, medicine, standards of

practice and procedures involved in litigating these types of cases.
I declare under penalty of perjury that the foregoing is true and correct.

Respectfully submitted,
ROBERT PEIRCE & ASSOCIATES, P.C.
By:

/s/ D. Aaron Rihn
D. Aaron Rihn, Esquire (#)
707 Grant Street
Suite 125
Pittsburgh, PA 15219
arihn@peircelaw.com
(412) 281-7229
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DECLARATION OF PETER D. GIGLIONE
I, Peter D. Giglione, hereby declare the following:
1.

I am attorney with the law firm of Massa Butler Giglione, based in Pittsburgh,

Pennsylvania.
2.

I am co-counsel in the litigation captioned Gill v. Pennsylvania Department of

Health, Case No. 20-CV-02038.
3.

I am and have been a practicing attorney in the Commonwealth of Pennsylvania

since 2002. I am also licensed to practice in Ohio and West Virginia, and maintain active
practice in those states.
4.

Since 2005, my practice has heavily involved representing nursing home residents

and their family members in cases involving alleged abuse, neglect, and wrongful death.
5.

I am also the Coordinator of the Trial Advocacy Program at the Duquesne

University School of Law, and an Adjunct Professor of Law there.
6.

I also serve on the Board of Governors of the Academy of Trial Lawyers of

Allegheny County, Pennsylvania.
7.

In addition to my active legal practice, and academic appointments, I frequently

lecture at continuing legal education seminars regarding nursing home neglect and abuse cases,
and I have served as faculty for the Pennsylvania Bar Institute, Allegheny County Bar
Association, State Conference of Trial Judges, and others.
8.

Accordingly, I am experienced and well-versed in the laws, medical issues and

standards of practice involved with litigating nursing home-related cases.
I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND
CORRECT.
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May 1, 2020

______________________________
Peter D. Giglione
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Interim Guidance for Nursing Facilities During COVID-19 (3/18/20)
The Department of Health has received questions from nursing care facilities, associations, and
constituents regarding best practices in nursing homes related COVID-19 including visitation policies.
The Department is supporting guidance on critical measures issued by CMS for all nursing facilities,
advise that facilities do the following:
•
•

•
•
•

Restrict all visitors, effective immediately, with exceptions for compassionate care, such as
during end-of-life situations
Restrict all volunteers, non-essential health care personnel and other personnel (i.e. barbers);
o This does not include the following:
▪ Home-health and dialysis services;
▪ The Department of Aging/Area Agency on Aging and the Department of Human
Services where there is concern for serious bodily injury, sexual abuse, or
serious physical injury; and
▪ Hospice services offered by licensed providers within the nursing home facility.
Restrict cross-over visitation from personal care home (PCH), Assisted Living, and/or
Continuing Care Community residents to nursing homes. Ensure cross-over staff adhere to the
facility’s infection disease protocol.
When there is evidence of community spread of COVID-19 within your county or adjacent
counties, nursing care facilities should cancel all communal activities.
When there is no community spread of COVID-19 within their county or adjacent counties,
facilities should, at a minimum, implement social distancing in dining practices and group
activities. The following recommended approaches should be considered:
o Testing
▪ Implement active screening of residents and health care personnel for fever and
respiratory symptoms (Recommended Screening Questions below);
▪ Staff should be screened at the beginning and end of every shift; and
▪ Complete a Facility Entry Screening Form for each screening (Template
accompanies this guidance)
▪ If employees are ill or become ill during their shift, CMS recommends that
facilities have employees put on a facemask and end their work shift, leave the
building, and self-isolate at home.
o Admissions/Discharges
▪ Nursing care facilities must continue to accept new admissions and receive
readmissions for current residents who have been discharged from the hospital
who are stable to alleviate the increasing burden in the acute care settings. This
may include stable patients who have had the COVID-19 virus.
• Facilities should continuously consult the 2020 Health Alerts, Advisories
and Updates for the most current information related to Test of Cure
under the title “Interim Infection Prevention and Control
Recommendations for Patients with Suspected or Confirmed COVID-19
Pennsylvania Department of Health
625 Forster Street | Harrisburg, PA 17120 | www.pa.gov
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in Healthcare Settings” See: https://www.health.pa.gov/topics/prep/PAHAN/Pages/2020-HAN.aspx.
• Nursing care facilities should continue to employ normal discharge-tohome criteria to assist in LTC bed availability. If there has been a positive
case, then appropriate quarantine measures shall be taken at the direction
of the Department of Health of the CDC.
o Dining services:
▪ Provide in-room meal service for those that are assessed to be capable of feeding
themselves without supervision or assistance
▪ Identify high-risk choking residents and those at-risk for aspiration who may
cough, creating droplets
• Meals for these residents should be provided in their rooms. If that is not
possible then the residents should remain at least six (6) feet or more from
others if in a common area for meals, with as few other residents in the
common area as feasible during their mealtime
▪ If residents are brought to the common area for dining, then the following steps
must be taken:
• Stagger arrival times and maintain social distancing;
• Attempt to separate tables as far apart as possible; with goal of residents
being at least six (6) feet apart;
• Increase the number of meal services or offer meals in shifts to allow
fewer residents in common areas at one time;
• Have residents sit at tables by themselves to ensure that social distancing
between residents can be maintained; and
• Staff should take appropriate precautions with eye protection and gowns
for this high-risk for choking resident population, given the risk to cough
while eating.
▪ Residents who need assistance with feeding should be spaced apart as much as
possible, ideally six (6) feet or more. Where it is not possible to have residents at
six feet, than no more than one person per table (assuming a standard four [4]
person table).
• Staff members who are providing assistance for more than one resident
simultaneously must perform hand hygiene with at least hand sanitizer
each time when switching assistance between residents.
o Communal Activities
▪ Do not engage in communal activities unless doing so is necessary to maintain
the health and welfare of the residents;
▪ When there is evidence of community spread of COVID-19 within your county
or adjacent counties, nursing care facilities should cancel all group activities and
communal dining; and
▪ If engaging in communal activities, only do so where a 6-foot separation can be
maintained.
Pennsylvania Department of Health
625 Forster Street | Harrisburg, PA 17120 | www.pa.gov
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•

•

The following applies to any communal activities:
o A resident can attend only if the resident has no fever or
respiratory symptoms. – This requires the facility to perform
evaluations as transporting to activity or as patients enter room;
o The activity does not include food prep;
o During the activity there are no shared bowls of food or
containers of drinks (bottles or shared pitchers) such as pretzels,
popcorn etc. If snacks are served, they must be individually
wrapped, or drinks poured and served by staff;
o No games where cards or game pieces would be passed between
residents; and
o Avoid group singing activities.

OTHER
o The infection control specialists designated by the facility must review PPE guidelines
with all staff;
o Minimize resident interactions with service providers (e.g. plumbers, electricians, etc.)
through actions such as use of separate entrances, performing service at off-hours, and
perform only essential servicing activities;
o Arrange for deliveries to areas where there is limited person-to-person interaction;
o Evaluate environmental cleaning practices and consider increasing frequency for hightough surfaces; and
o Remain adaptable, creative and supportive of all staff working in this pandemic situation.

The Centers for Medicare and Medicaid Services (CMS) provided additional guidance to nursing
facilities to actively take employees temperature and document absence of shortness of breath, new or
change in cough, and sore throat. If employees are ill or become ill during their shift, CMS recommends
that facilities have employees put on a facemask and end their work shift, leave the building, and selfisolate at home.
Facilities should identify staff that work at multiple facilities and restrict them if appropriate, based on
any knowledge of exposure to COVID-19 of residents in those facilities.
This is immediately applicable to all nursing facilities in Pennsylvania.
Please refer to the Department’s website for the most up-to-date information.
Reference: https://www.cms.gov/files/document/3-13-2020-nursing-home-guidance-covid-19.pdf
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Recommended Screening Questions1:
All individuals entering the nursing home should be asked the following questions:
1. Has this individual washed their hands or used alcohol-based hand rub on entry?
YES / NO – If no, please have them to do so
2. Ask the individual if they have any of the following respiratory symptoms?
Fever
Sore throat
Cough
Shortness of breath
If YES to any of the above, restrict the individual from entering the nursing home.
If NO to all of the above, proceed to question #3 for employees and step #4 for all others.
3A. For employees, you may check the employee’s temperature and document results
Fever (defined as temperature greater than or equal to 100.0 degrees Fahrenheit)
present?
If YES, restrict the individual from entering the nursing home.
If NO, proceed to step 3B.
3B. For employees, ask if they have:
Worked in facilities with recognized COVID-19 cases?
If YES, ask if they worked with a person with confirmed COVID-19?
YES/NO
If YES, restrict them from entering the nursing home.
If NO, proceed to step 4.
4. For visitors who are allowed to visit due to compassionate care situations and are asymptomatic upon
screening, allow entry to the nursing home and remind the individual to:
• Wash their hands or use alcohol-based hand rub throughout their time in the nursing home;
• Not shake hands with, touch or hug individuals while in the nursing home;
• Wear a facemask while in the nursing home and
• Restrict their visit to the resident’s room or other location designated by the facility.

1 American Healthcare Facilities Association
Pennsylvania Department of Health
625 Forster Street | Harrisburg, PA 17120 | www.pa.gov
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DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services
7500 Security Boulevard, Mail Stop C2-21-16
Baltimore, Maryland 21244-1850

Center for Clinical Standards and Quality/Quality, Safety & Oversight Group
Ref: QSO-20-14-NH
DATE:

March 13, 2020

TO:

State Survey Agency Directors

FROM:

Director
Quality, Safety & Oversight Group

SUBJECT:

Guidance for Infection Control and Prevention of Coronavirus Disease 2019
(COVID-19) in Nursing Homes (REVISED)
Memorandum Summary

•

CMS is committed to taking critical steps to ensure America’s health care facilities
and clinical laboratories are prepared to respond to the threat of the COVID-19.

•

Guidance for Infection Control and Prevention of COVID-19 - CMS is providing
additional guidance to nursing homes to help them improve their infection control and
prevention practices to prevent the transmission of COVID-19, including revised guidance
for visitation.

•

Coordination with the Centers for Disease Control (CDC) and local public health
departments - We encourage all nursing homes to monitor the CDC website for
information and resources and contact their local health department when needed (CDC
Resources for Health Care Facilities: https://www.cdc.gov/coronavirus/2019ncov/healthcare-facilities/index.html).

Background
The Centers for Medicare & Medicaid Services (CMS) is responsible for ensuring the health and
safety of nursing home residents by enforcing the standards required to help each resident attain
or maintain their highest level of well-being. In light of the recent spread of COVID-19, we are
providing additional guidance to nursing homes to help control and prevent the spread of the
virus.
Guidance
Facility staff should regularly monitor the CDC website for information and resources (links
below). They should contact their local health department if they have questions or suspect a
resident of a nursing home has COVID-19. Per CDC, prompt detection, triage and isolation of
potentially infectious residents are essential to prevent unnecessary exposures among residents,
healthcare personnel, and visitors at the facility. Therefore, facilities should continue to be
vigilant in identifying any possible infected individuals. Facilities should consider frequent
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monitoring for potential symptoms of respiratory infection as needed throughout the day.
Furthermore, we encourage facilities to take advantage of resources that have been made
available by CDC and CMS to train and prepare staff to improve infection control and
prevention practices. Lastly, facilities should maintain a person-centered approach to care. This
includes communicating effectively with residents, resident representatives and/or their family,
and understanding their individual needs and goals of care.
Facilities experiencing an increased number of respiratory illnesses (regardless of suspected
etiology) among patients/residents or healthcare personnel should immediately contact their local
or state health department for further guidance.
In addition to the overarching regulations and guidance, we’re providing the following
information about some specific areas related to COVID-19:
Guidance for Limiting the Transmission of COVID-19 for Nursing Homes
For ALL facilities nationwide:
Facilities should restrict visitation of all visitors and non-essential health care personnel, except
for certain compassionate care situations, such as an end-of-life situation. In those cases,
visitors will be limited to a specific room only. Facilities are expected to notify potential visitors
to defer visitation until further notice (through signage, calls, letters, etc.). Note: If a state
implements actions that exceed CMS requirements, such as a ban on all visitation through a
governor’s executive order, a facility would not be out of compliance with CMS’ requirements.
In this case, surveyors would still enter the facility, but not cite for noncompliance with visitation
requirements.
For individuals that enter in compassionate situations (e.g., end-of-life care), facilities should
require visitors to perform hand hygiene and use Personal Protective Equipment (PPE), such as
facemasks. Decisions about visitation during an end of life situation should be made on a case by
case basis, which should include careful screening of the visitor (including clergy, bereavement
counselors, etc.) for fever or respiratory symptoms. Those with symptoms of a respiratory
infection (fever, cough, shortness of breath, or sore throat) should not be permitted to enter the
facility at any time (even in end-of-life situations). Those visitors that are permitted, must wear a
facemask while in the building and restrict their visit to the resident’s room or other location
designated by the facility. They should also be reminded to frequently perform hand hygiene.
Exceptions to restrictions:
• Health care workers: Facilities should follow CDC guidelines for restricting access to
health care workers found at https://www.cdc.gov/coronavirus/2019-ncov/hcp/guidancerisk-assesment-hcp.html. This also applies to other health care workers, such as hospice
workers, EMS personnel, or dialysis technicians, that provide care to residents. They
should be permitted to come into the facility as long as they meet the CDC guidelines for
health care workers. Facilities should contact their local health department for
questions, and frequently review the CDC website dedicated to COVID-19 for health
care professionals (https://www.cdc.gov/coronavirus/2019-nCoV/hcp/index.html).
• Surveyors: CMS and state survey agencies are constantly evaluating their surveyors to
ensure they don’t pose a transmission risk when entering a facility. For example,
surveyors may have been in a facility with COVID-19 cases in the previous 14 days, but
because they were wearing PPE effectively per CDC guidelines, they pose a low risk to
Page 2 of 6
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transmission in the next facility, and must be allowed to enter. However, there are
circumstances under which surveyors should still not enter, such as if they have a fever.
Additional guidance:
1. Cancel communal dining and all group activities, such as internal and external group
activities.
2. Implement active screening of residents and staff for fever and respiratory symptoms.
3. Remind residents to practice social distancing and perform frequent hand hygiene.
4. Screen all staff at the beginning of their shift for fever and respiratory symptoms. Actively
take their temperature and document absence of shortness of breath, new or change in
cough, and sore throat. If they are ill, have them put on a facemask and self-isolate at home.
5. For individuals allowed in the facility (e.g., in end-of-life situations), provide instruction,
before visitors enter the facility and residents’ rooms, provide instruction on hand hygiene,
limiting surfaces touched, and use of PPE according to current facility policy while in the
resident’s room. Individuals with fevers, other symptoms of COVID-19, or unable to
demonstrate proper use of infection control techniques should be restricted from entry.
Facilities should communicate through multiple means to inform individuals and nonessential health care personnel of the visitation restrictions, such as through signage at
entrances/exits, letters, emails, phone calls, and recorded messages for receiving calls.
6. Facilities should identify staff that work at multiple facilities (e.g., agency staff, regional or
corporate staff, etc.) and actively screen and restrict them appropriately to ensure they do
not place individuals in the facility at risk for COVID-19.
7. Facilities should review and revise how they interact vendors and receiving supplies, agency
staff, EMS personnel and equipment, transportation providers (e.g., when taking residents to
offsite appointments, etc.), and other non-health care providers (e.g., food delivery, etc.), and
take necessary actions to prevent any potential transmission. For example, do not have
supply vendors transport supplies inside the facility. Have them dropped off at a dedicated
location (e.g., loading dock). Facilities can allow entry of these visitors if needed, as long as
they are following the appropriate CDC guidelines for Transmission-Based Precautions.
8. In lieu of visits, facilities should consider:
a) Offering alternative means of communication for people who would otherwise visit,
such as virtual communications (phone, video-communication, etc.).
b) Creating/increasing listserv communication to update families, such as advising to
not visit.
c) Assigning staff as primary contact to families for inbound calls, and conduct regular
outbound calls to keep families up to date.
d) Offering a phone line with a voice recording updated at set times (e.g., daily) with the
facility’s general operating status, such as when it is safe to resume visits.
9. When visitation is necessary or allowable (e.g., in end-of-life scenarios), facilities should
make efforts to allow for safe visitation for residents and loved ones. For example:
a) Suggest refraining from physical contact with residents and others while in the
facility. For example, practice social distances with no hand-shaking or hugging, and
remaining six feet apart.
b) If possible (e.g., pending design of building), creating dedicated visiting areas (e.g.,
“clean rooms”) near the entrance to the facility where residents can meet with
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visitors in a sanitized environment. Facilities should disinfect rooms after each
resident-visitor meeting.
c) Residents still have the right to access the Ombudsman program. Their access should
be restricted per the guidance above (except in compassionate care situations),
however, facilities may review this on a case by case basis. If in-person access is not
available due to infection control concerns, facilities need to facilitate resident
communication (by phone or other format) with the Ombudsman program or any
other entity listed in 42 CFR § 483.10(f)(4)(i).
10. Advise visitors, and any individuals who entered the facility (e.g., hospice staff), to monitor
for signs and symptoms of respiratory infection for at least 14 days after exiting the facility.
If symptoms occur, advise them to self-isolate at home, contact their healthcare provider, and
immediately notify the facility of the date they were in the facility, the individuals they were
in contact with, and the locations within the facility they visited. Facilities should
immediately screen the individuals of reported contact, and take all necessary actions based
on findings.
When should nursing homes consider transferring a resident with suspected or confirmed
infection with COVID-19 to a hospital?
Nursing homes with residents suspected of having COVID-19 infection should contact their local
health department. Residents infected with COVID-19 may vary in severity from lack of
symptoms to mild or severe symptoms or fatality. Initially, symptoms may be mild and not
require transfer to a hospital as long as the facility can follow the infection prevention and
control practices recommended by CDC. Facilities without an airborne infection isolation room
(AIIR) are not required to transfer the resident assuming: 1) the resident does not require a
higher level of care and 2) the facility can adhere to the rest of the infection prevention and
control practices recommended for caring for a resident with COVID-19.
Please check the following link regularly for critical updates, such as updates to guidance for
using PPE: https://www.cdc.gov/coronavirus/2019-ncov/infection-control/controlrecommendations.html.
The resident may develop more severe symptoms and require transfer to a hospital for a higher
level of care. Prior to transfer, emergency medical services and the receiving facility should be
alerted to the resident’s diagnosis, and precautions to be taken including placing a facemask on
the resident during transfer. If the resident does not require hospitalization they can be
discharged to home (in consultation with state or local public health authorities) if deemed
medically and socially appropriate. Pending transfer or discharge, place a facemask on the
resident and isolate him/her in a room with the door closed.
When should a nursing home accept a resident who was diagnosed with COVID-19 from a
hospital?
A nursing home can accept a resident diagnosed with COVID-19 and still under TransmissionBased Precautions for COVID-19 as long as the facility can follow CDC guidance for
Transmission-Based Precautions. If a nursing home cannot, it must wait until these precautions
are discontinued. CDC has released Interim Guidance for Discontinuing Transmission-Based
Precautions or In-Home Isolation for Persons with Laboratory-confirmed COVID-19.
Information on the duration of infectivity is limited, and the interim guidance has been
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developed with available information from similar coronaviruses. CDC states that decisions to
discontinue Transmission-based Precautions in hospitals will be made on a case-by-case basis in
consultation with clinicians, infection prevention and control specialists, and public health
officials. Discontinuation will be based on multiple factors (see current CDC guidance for
further details).
Note: Nursing homes should admit any individuals that they would normally admit to their
facility, including individuals from hospitals where a case of COVID-19 was/is present.
Also, if possible, dedicate a unit/wing exclusively for any residents coming or returning
from the hospital. This can serve as a step-down unit where they remain for 14 days with
no symptoms (instead of integrating as usual on short-term rehab floor, or returning to
long-stay original room).
Other considerations for facilities:
• Review CDC guidance for Infection Prevention and Control Recommendations for
Patients with Confirmed Coronavirus Disease 2019:
https://www.cdc.gov/coronavirus/2019-ncov/infection-control/controlrecommendations.html
• Increase the availability and accessibility of alcohol-based hand rubs (ABHRs), reinforce
strong hand-hygiene practices, tissues, no touch receptacles for disposal, and facemasks
at healthcare facility entrances, waiting rooms, resident check-ins, etc.
o Ensure ABHR is accessible in all resident-care areas including inside and outside
resident rooms.
• Increase signage for vigilant infection prevention, such as hand hygiene and cough
etiquette.
• Properly clean, disinfect and limit sharing of medical equipment between residents and
areas of the facility.
• Provide additional work supplies to avoid sharing (e.g., pens, pads) and disinfect
workplace areas (nurse’s stations, phones, internal radios, etc.).
Will nursing homes be cited for not having the appropriate supplies?
CMS is aware of that there is a scarcity of some supplies in certain areas of the country. State
and Federal surveyors should not cite facilities for not having certain supplies (e.g., PPE such as
gowns, N95 respirators, surgical masks and ABHR) if they are having difficulty obtaining these
supplies for reasons outside of their control. However, we do expect facilities to take actions to
mitigate any resource shortages and show they are taking all appropriate steps to obtain the
necessary supplies as soon as possible. For example, if there is a shortage of ABHR, we expect
staff to practice effective hand washing with soap and water. Similarly, if there is a shortage of
PPE (e.g., due to supplier(s) shortage which may be a regional or national issue), the facility
should contact the local and state public health agency to notify them of the shortage, follow
national guidelines for optimizing their current supply, or identify the next best option to care for
residents. If a surveyor believes a facility should be cited for not having or providing the
necessary supplies, the state agency should contact the CMS Branch Office.
What other resources are available for facilities to help improve infection control and
prevention?
CMS urges providers to take advantage of several resources that are available:
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CDC Resources:
• Infection preventionist training: https://www.cdc.gov/longtermcare/index.html
• CDC Resources for Health Care Facilities: https://www.cdc.gov/coronavirus/2019ncov/healthcare-facilities/index.html
• CDC Updates: https://www.cdc.gov/coronavirus/2019-ncov/whats-new-all.html
• CDC FAQ for COVID-19: https://www.cdc.gov/coronavirus/2019-ncov/infectioncontrol/infection-prevention-control-faq.html
• Information on affected US locations: https://www.cdc.gov/coronavirus/2019-ncov/casesin-us.html

CMS Resources:
• Guidance for use of Certain Industrial Respirators by Health Care Personnel:
https://www.cms.gov/files/document/qso-20-17-all.pdf
• Long term care facility – Infection control self-assessment worksheet:
https://qsep.cms.gov/data/252/A._NursingHome_InfectionControl_Worksheet11-819508.pdf
• Infection control toolkit for bedside licensed nurses and nurse aides (“Head to Toe
Infection Prevention (H2T) Toolkit”): https://www.cms.gov/Medicare/ProviderEnrollment-and-Certification/SurveyCertificationGenInfo/LTC-CMP-Reinvestment
• Infection Control and Prevention regulations and guidance: 42 CFR 483.80, Appendix PP
of the State Operations Manual. See F-tag 880: https://www.cms.gov/Medicare/ProviderEnrollment-and-Certification/GuidanceforLawsAndRegulations/Downloads/AppendixPP-State-Operations-Manual.pdf
Contact: Email DNH_TriageTeam@cms.hhs.gov
NOTE: The situation regarding COVID-19 is still evolving worldwide and can change rapidly.
Stakeholders should be prepared for guidance from CMS and other agencies (e.g., CDC) to
change. Please monitor the relevant sources regularly for updates.
Effective Date: Immediately. This policy should be communicated with all survey and
certification staff, their managers and the State/Regional Office training coordinators
immediately.
/s/
David R. Wright
cc: Survey and Operations Group Management
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This transmission is a Health Advisory: provides important information for a specific incident or
situation; may not require immediate action.
HOSPITALS: PLEASE SHARE WITH ALL MEDICAL, PEDIATRIC, NURSING AND LABORATORY STAFF IN YOUR
HOSPITAL; EMS COUNCILS: PLEASE DISTRIBUTE AS APPROPRIATE; FQHCs: PLEASE DISTRIBUTE AS APPROPRIATE
LOCAL HEALTH JURISDICTIONS: PLEASE DISTRIBUTE AS APPROPRIATE; PROFESSIONAL ORGANIZATIONS: PLEASE
DISTRIBUTE TO YOUR MEMBERSHIP; LONG-TERM CARE FACILITIES: PLEASE SHARE WITH ALL MEDICAL, INFECTION
CONTROL, AND NURSING STAFF IN YOUR FACILITY

•
•

•

Universal testing of residents and staff is one strategy to help inform infection prevention
and control in skilled nursing facilities.
Consider four key principles when using testing in skilled nursing care facilities.
o Testing should not supersede existing infection prevention and control (IPC)
interventions.
o Testing should be used when results will lead to specific IPC actions.
o The first step of a test-based prevention strategy should ideally be a point prevalence
survey (PPS) of all residents and all HCP in the facility.
o Repeat testing may be warranted in certain circumstances.
Facilities should develop a plan for testing and post-testing intervention to include:
o Logistics of resident and staff testing
o Cohorting plan to include designated Red, Yellow, and Green zones, respective of
testing result and exposure status.

Nursing home populations are at high risk for infection, serious illness, and death from COVID-19.
Testing is one strategy to help inform prevention and control in the facility. The Department has
developed these guidelines to expand upon CDC Considerations for Use of Test-Based Strategies
for Preventing SARS-CoV-2 Transmission in Nursing Homes. If you have questions about this
guidance, please contact DOH at 1-877-PA-HEALTH (1-877-724-3258) or your local health
department.
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KEY TERMS:
Testing or test: Laboratory tests that detect SARS-COV-2, the virus that causes COVID-19, using
reverse transcription polymerase chain reaction (RT-PCR) testing are referred to here as testing or
test.
SARS-CoV-2 infection: A term used throughout this document to indicate any person with a
positive PCR test for SARS-CoV-2, regardless of whether they have symptoms or are asymptomatic.
Persons with symptoms and a positive test are said to have COVID-19.
Healthcare personnel (HCP): Include, but are not limited to, emergency medical service personnel,
nurses, nursing assistants, physicians, technicians, therapists, phlebotomists, pharmacists, students
and trainees, contractual staff not employed by the healthcare facility, and persons not directly
involved in patient care but who could be exposed to infectious agents that can be transmitted in the
healthcare setting (e.g., clerical, dietary, environmental services, laundry, security, engineering and
facilities management, administrative, billing, and volunteer personnel).

Consider the following four key principles when using testing in nursing homes:
1. Testing should not supersede existing infection prevention and control (IPC)
interventions.
Testing conducted at nursing homes should be implemented in addition to existing infection
prevention and control measures recommended by the DOH, including visitor restriction, cessation
of communal dining and group activities, monitoring all HCP and residents for signs and symptoms
of COVID-19, and universal masking as source control. See PA-HAN-497 for more details about
infection prevention and control and PA-HAN-500 for guidance about specimen collection.
2. Testing should be used when results will lead to specific IPC actions.
For example, test results can be used to:
•

•
•
•
•

Cohort exposed residents to separate those with SARS-CoV-2 infection from those without
detectable SARS-CoV-2 infection at the time of testing to reduce the opportunity for further
transmission.
Determine the SARS-CoV-2 burden across different units or facilities and allocating
resources.
Identify HCP with SARS-CoV-2 infection for work exclusion.
Enable HCP to return to work after being excluded for SARS-CoV-2 infection.
Discontinue transmission-based precautions for residents with resolved SARS-CoV-2
infection.

3. The first step of a test-based prevention strategy should be a point prevalence survey
(PPS), ideally, of all residents and all HCP in the facility.
Testing of residents
Testing of residents should be aligned with consideration for testing capacity in the following order of
priority:
1. Facility-wide PPS of all residents should be considered in facilities with suspected or

confirmed cases of COVID-19. Early experience from nursing homes with COVID-19 cases
suggests that when residents with COVID-19 are identified, there are often asymptomatic
Page 2 of 7 – Advisory # 508

Ex G 0020

Case 2:20-cv-02038-HB Document 7-11 Filed 05/13/20 Page 21 of 33
residents with SARS-CoV-2 present as well. PPS of all residents in the facility can identify
infected residents who can be cohorted on a pre-specified unit or transferred to a COVIDspecific facility. If undertaking facility-wide PPS, facility leadership should be prepared for the
potential to identify multiple asymptomatic residents with SARS-CoV-2 infection and make
plans to cohort them.
o If testing capacity is not sufficient for facility-wide PPS, performing PPS on units with
symptomatic residents should be prioritized.
o If testing capacity is not sufficient for unit-wide PPS, testing should be prioritized
for symptomatic residents and other high-risk residents, such as those who are
admitted from a hospital or other facility, roommates of symptomatic residents, or those
who leave the facility regularly for dialysis or other services.
2. In facilities that do not have known cases of COVID-19, test 20% of residents weekly to
identify early transmission. If any testing from the sample population is positive, the facility
should plan to do facility-wide testing.
Testing of nursing home HCP
Testing of staff should be aligned with consideration for testing capacity in the following order of
priority:
PPS of all HCP should be considered in facilities with suspected or confirmed cases of
COVID-19. Early experience suggests that, despite HCP symptom screening, when COVID19 cases are identified in a nursing home, there are often HCP with asymptomatic SARSCoV-2 infection present as well. HCP likely contribute to introduction and further spread of
SARS-CoV-2 within nursing homes.
2. In facilities that do not have known cases of COVID-19, test 20% of staff weekly to identify
early transmission. If any testing from the sample population is positive, the facility should
plan to do facility-wide testing.
1.

CDC recommends HCP with COVID-19 be excluded from work. Follow PA-HAN-501 for Returnto-Work Guidance. Facility leadership should have a plan for meeting staffing needs to provide safe
care to residents while infected HCP are excluded from work. If the facility is in Crisis Capacity and
facing staffing shortages, see CDC guidance on Strategies to Mitigate Healthcare Personnel Staffing
Shortages for additional considerations.
4. Repeat testing may be warranted in certain circumstances.
Initial PPS should be prioritized; repeat testing should be aligned with consideration for testing
capacity. After initial PPS has been performed for residents and HCP (baseline) and the results have
been used to implement resident cohorting and HCP work exclusions, nursing homes may consider
retesting under the following circumstances:
Retesting of residents
•

Retest any resident who develops symptoms consistent with COVID-19.
o Consider retesting all residents who previously tested negative at some frequency
shortly (e.g., 3 days) after the initial PPS, and then weekly to detect those with newly
developed infection; consider continuing retesting until PPSs do not identify new
cases.
o DO NOT DELAY TESTING of symptomatic individuals until the next scheduled facilitywide testing event.
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If testing capacity is not sufficient for retesting all residents, retest those who frequently
leave the facility for dialysis or other services and those with known exposure to
infected residents (such as roommates) or HCP.
Use retesting to inform decisions about when residents with COVID-19 can be moved out of
COVID-19 wards. See PA-HAN-502 for additional information.
o

•

Retesting of nursing home HCP
•
•
•

Retest any HCP who develop symptoms consistent with COVID-19.
Retest to inform decisions about when HCP with COVID-19 can return to work. Follow PAHAN-501 for Return-to-Work Guidance.
Consider retesting HCP at some frequency based on community prevalence of infections
(e.g., once a week).

If testing capacity is not sufficient for retesting all HCP, consider retesting HCP who are known to
work at other healthcare facilities with cases of COVID-19.
Facilities Should Develop a Plan for Testing and Post-Testing Intervention
Planning for Testing Logistics:
• Which asymptomatic residents will be tested? (all symptomatic residents should be tested)
• Which HCP should be tested?
• Which laboratory will provide collection materials and process specimens? Ideally,
laboratories reporting results within 1-2 days should be used. Longer turn-around-times
severely limits the utility of testing asymptomatic persons.
o While testing can be completed at the state public health laboratory where timely
commercial testing is not available, the large scope of the pandemic will require
facilities to use their own resources to obtain testing results more rapidly.
o Facilities should develop relationships with commercial laboratories for testing
(including acquisition of supplies).
o Facilities who cannot acquire testing supplies or who want to perform an initial PPS
using the state public health laboratory should contact RADHCOVIDTESTING@pa.gov with the facility name in the subject.
• Who will obtain patient agreement and how will it be documented? DOH recommends using
the same process as would be used for influenza testing or other related laboratory tests.
• Who will perform specimen collection?
• What PPE will be worn during testing and how often will it be changed?
o The DOH recommends staff collecting swabs wear gowns, gloves, eye protection and
respirators or facemasks, if respirators are not available. Gowns, eye protection and
respirators or facemasks should be changed if coughed or sneezed upon or if
otherwise soiled. Gloves must be changed between each test with hand hygiene
performed with each glove change.
• What shipping supplies and refrigeration are needed?

Post-Testing Actions to Prevent Transmission:
For resident testing:
• Residents need to be cohorted to separate units in three zones, based on test results.
o COVID + test (Red Zone): residents with a positive SARS-CoV-2 PCR test and still
within the parameters for transmission-based precautions
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o COVID – test potentially exposed (Yellow Zone): residents with a negative SARSCoV-2 PCR test who remain asymptomatic but are within 14 days of possible exposure
to COVID-19
o Unexposed (Green Zone): any resident in the facility who was not tested and is
thought to be unexposed to COVID-19

COVID +
ZONE

•

•

COVID –
Exposed
ZONE

COVID –
Unexposed
ZONE

The three types of residents listed above should not share common areas such as communal
bathrooms and showers with other types of residents. The three zones should remain
separate on the unit.
Staff should be designated by zone as much as possible to minimize risk to exposed (Yellow)
and non-exposed (Green) residents. Using staff in more than one zone should be prioritized
as below, with the best option listed first, and the least desirable option last.
Best
Option

Staff always work on the same unit, and units do not include more than one
Zone. Staff do not cross over to other units.
Staff always work on the same Zone, and do not cross over to other Zones.
They may work in two or more exposed (Yellow) units, for example.
Staff are assigned to specific Zones but must occasionally cover staffing needs
in other Zones for certain shifts. Ideally, staff would not work in the COVIDpositive (Red) unit and then return to exposed (Yellow) or unexposed units
(Green).
Staff always work in the same Zone during one shift but may work in different
Zones on different shifts. Ideally, staff would not work in the COVID-positive
(Red) zone and then return to exposed (Yellow) or unexposed (Green) units.

Least
Desirable

Occasionally staffing needs require that certain staff work in more than one
Zone during a single shift. That person must change all PPE and perform hand
hygiene when going from one Zone unit to another. Exception: respirators or
facemasks that have been worn with a face shield can be worn continuously.
Ideally, this should be limited to key staff (e.g. RNs).

Zone Guidelines
o Zones should be clearly marked with limited access signs or temporary barriers to
prevent unnecessary foot traffic to the area.
o Equipment should be dedicated ideally to each unit, and if necessary shared only
between units of the same Zone. Any equipment that must be shared between
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o
o
o
o

o

o

o

different Zones should be fully cleaned and disinfected between use. These
occurrences should be rare.
Full PPE must be used to care for residents in COVID+ (Red) and COVID- potentially
exposed (Yellow) zones.
COVID Positive (Red) and Unexposed (Green) units should be as far apart as possible
within the facility.
Unexposed (Green) units should be clearly marked with limited access signs or
temporary barriers to prevent unnecessary foot traffic to the area.
Occasionally, a laboratory may report an inconclusive or indeterminant result for
SARS-CoV-2 PCR testing. For residents with these results, specimen collection should
be repeated as soon as possible. The resident should be cared for within a COVIDpotentially exposed (Yellow) zone while awaiting repeat test results.
Any resident who develops symptoms consistent with COVID, should be
presumed positive
Test for COVID-19 immediately if symptoms occur.
While awaiting test results, move to a private room or remove roommate from
current room. Consider roommate exposed (Yellow). Keep resident in current
unit if they are in an Exposed unit (Yellow). If the symptomatic resident is in an
Unexposed (Green) zone, move to the Exposed (Yellow) zone in a private room.
If test positive, move to COVID Positive zone (Red).
De-escalating Zones: When criteria set forth in PA-HAN-502 under “Discontinuing
‘exposed’ or ‘affected’ status for a unit or facility” are met:
A COVID Positive zone (Red) may be changed to Unexposed (Green) status
A COVID-potentially exposed (Yellow) Zone may be changed to Unexposed
(Green) status where these criteria have been met and where exposure
occurred at least 14 days ago.
Residents refusing testing: occasionally asymptomatic residents may refuse to be
tested. These residents, if potentially exposed to COVID-19, should be cared for in a
COVID- potentially exposed (Yellow) zone until at least 14 days after exposure. If
these residents develop fever or respiratory symptoms testing is recommended, and
the testing request should be re-visited with the resident or responsible party.

For staff testing:
• Follow PA-HAN-501 for Return-to-Work Guidance.
a. Staff with fever or respiratory symptoms should be excluded from work and isolated
until they meet return to work criteria.
b. Asymptomatic staff who test positive should be excluded from work and isolated for 10
days from the date of their first positive test (if they have not developed symptoms).
See exception for critical staffing needs below.
• Exceptions for critical staffing need- Asymptomatic staff may be able to work, but facilities
must ensure the following conditions exist prior permitting these staff to work:
a. Asymptomatic staff with SARS-CoV-2 infection must only work with COVID-19 positive
residents (Red Zone) and staff.
b. Work areas for COVID positive and negative or untested staff must be kept separate,
including break rooms, workstations and bathrooms.
If you have questions about this guidance, please contact DOH at 1-877-PA-HEALTH (1877-724-3258) or your local health department.
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Categories of Health Alert messages:
Health Alert: conveys the highest level of importance; warrants immediate action or attention.
Health Advisory: provides important information for a specific incident or situation; may not require immediate action.
Health Update: provides updated information regarding an incident or situation; unlikely to require immediate action.

This information is current as of May 12, 2020 but may be modified in the future. We will continue to post updated
information regarding the most common questions about this subject.
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May 12, 2020

Interim Guidance for Nursing Care Facilities During COVID-19
The Department of Health (Department) is providing the below guidance as an update to the
guidance issued on March 18, 2020. Since the previous version of the guidance, the Department
has issued several Health Alert Networks (HANs), which require greater detail in guidance for
nursing care facilities (NCFs) regarding personnel allowed to access the facility amid visitor
restrictions; health care personnel who become ill during their shift; admissions and readmissions
for residents exposed to COVID-19; and testing for COVID-19 upon discharge from a hospital to
an NCF. As well, the epidemiological understanding of COVID-19 has deepened, which resulted
in a new section around cohorting residents, and the Secretary of Health issued an Order
requiring facilities to report in Knowledge Center so the Department may have more real-time
information in order to best serve facilities.
1. Admissions/Readmissions
All admissions and readmissions to NCFs must follow HAN 502 for Transmission-Based
Precautions. Given the significant risk COVID-19 poses to residents of NCFs, the following
guidelines should be followed related to admission and readmission of residents:
NCF Resident At Hospital for COVID-19
-

-

-

-

Per HAN 502, if Transmission-Based Precautions
are still required, the resident should be
readmitted to an NCF with an ability to adhere to
infection prevention and control recommendations
for the care of COVID-19 patients, and preferably
be placed in a location designated to care for
COVID-19 residents.
NOTE: Meeting criteria for discontinuation of
Transmission-Based Precautions is not a
prerequisite for readmission.
If resident has already tested positive for COVID19, do not test again as a condition for
readmission.
A positive test result is not a reason to refuse
readmission to a resident; rather, adhere to HAN
502.

NCF Resident at Hospital for Anything
Other than COVID-19
-

-

-

Individual at Hospital for COVID-19 Being
Discharged to NCF
-

Per HAN 502, if Transmission-Based Precautions
are still required, the individual should go to an
NCF with an ability to adhere to infection
prevention and control recommendations for the
care of COVID-19 patients, and preferably be
placed in a location designated to care for
COVID-19 residents.

Hospital should test the patient before
discharge to an NCF to ensure the patient
is not asymptomatic or pre-symptomatic
positive. NCFs may refuse to admit a
patient if a test is not administered.
NCFs should not wait until test results are
available before readmission if the resident
is clinically indicated for discharge, but
should be prepared to quarantine a resident
until test results are available.
A positive test result is not a reason to
refuse readmission to a resident; rather,
adhere to HAN 502.

Individual at Hospital for Anything
Other than COVID-19 Being
Discharged to NCF
-

Hospital should test individual before
discharge to a NCF to ensure patient is not
asymptomatic or pre-symptomatic
positive. NCFs may refuse to admit a
patient if a test is not administered.
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-

-

-

-

NOTE: Meeting criteria for discontinuation of
Transmission-Based Precautions is not a
prerequisite for discharge.
If individual has already tested positive for
COVID-19, do not test again as a condition for
admission.
A positive test result is not a reason to refuse
admission to an individual; rather, adhere to HAN
502.
An NCF must continue to take new admissions, if
appropriate beds are available, and a suspected or
confirmed positive for COVID-19 is not a reason
to deny admission.

-

-

-

NCFs should not wait until test results are
available before admission if the
individual is clinically indicated for
discharge, but should be prepared to
quarantine the individual until test results
are available.
A positive test result is not a reason to
refuse admission to an individual; rather,
adhere to HAN 502.
NCF must continue to take new
admissions, if appropriate beds are
available.

2. Cohorting Residents
If an NCF wishes to expand the number of beds or convert closed wings or entire facilities to
support COVID-19 patients or residents, first review PA-HAN 496, Universal Message
Regarding Cohorting of Residents in Skilled Nursing Facilities. If the facility’s planned strategy
appears to conform with PA-HAN 496, submit a request to the Department’s appropriate field
office for approval. Each request will be considered on a case-by-case basis, and dialogue with
the facility will occur to acquire all details needed for the Department to render a decision. To
ensure the Department has the necessary information to enter into that dialogue, include at a
minimum the following information for the new or expanded space (if applicable) with the
request:
•
•
•
•
•
•
•
•
•

Number of beds and/or residents impacted, including whether residents will be moved
initially.
Whether the beds are Medicare or Medicaid (including proof of approval from the Department
of Human Services to expand the number of Medical Assistance beds, if applicable).
Location and square footage (with floor plan and pictures, if appropriate).
Available equipment in the room.
Staffing levels and plan for having adequate staffing for the duration of the cohorting.
Plan for locating displaced residents including care of vulnerable residents (such as dementia
residents) either in the same facility or sister facility.
Description of how residents with COVID-19 will be handled (e.g., moving within the
facility, admitted from other facilities, admitted from the hospital).
Plan for discontinuing use of any new, altered or renovated space upon the expiration of the
Governor’s Proclamation of Disaster Emergency issued on March 6, 2020.
Contact information for person responsible for the request.

Upon submission of the request, a representative from the Department will reach out to the
facility’s contact person to discuss next steps. Questions regarding this process can be directed to
the appropriate field office.
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3. Mandatory Reporting through Knowledge Center
In accordance with the Order of the Secretary of Health issued on April 21, 2020, all NCFs
licensed in the Commonwealth must complete the Nursing Care Facility Survey in the
Knowledge Center at 8:00 a.m. daily. All fields indicated as mandatory must be completed. If
any non-mandatory field has changed from the initial submission, the facility must update that
field on the next calendar day’s submission.
4. Visitors Policies
NCFs should limit outside visitors to the greatest extent possible to limit exposure for residents;
however, there are some instances when visitation is necessary, which is outlined below. All
visitors who enter the facility must adhere to universal masking protocols in accordance with
HAN 492 and HAN 497. The following specific examples of inappropriate and appropriate
visitation include:
1. Restrict all visitors, except those listed in the fourth bullet point below.
2. Restrict all volunteers, non-essential health care personnel and other non-essential
personnel and contractors (e.g., barbers).
3. Restrict cross-over visitation from personal care home (PCH), Assisted Living Facility,
and Continuing Care Community residents to the NCF. Ensure cross-over staff adhere to
the facility’s infectious disease protocol.
4. The following personnel are exempt from visitor restrictions and are therefore permitted
to access NCFs:
o Physicians, nurse practitioners, physician assistants, and other clinicians;
o Home health and dialysis services;
o The Department of Aging/Area Agency on Aging and the Department of Human
Services where there is concern for serious bodily injury, sexual abuse, or serious
physical injury; and
o Hospice services, clergy and bereavement counselors, offered by licensed providers
within the NCF, as well as the Department of Health or agents working on behalf of
the Department, or local public health officials.
5. Infection Control and Personal Protective Equipment (PPE)
•
•
•

The infection control specialists designated by the facility must review PPE guidelines
with all staff.
Residents may not engage in communal activities until their Region is designated as
Green, per the Governor’s guidance.
Minimize resident interactions with other personnel and contractors performing essential
services (e.g., plumbers, electricians, etc.) through actions such as using separate
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•
•
•

entrances, performing service at off-hours, and performing only essential servicing
activities.
Arrange for deliveries to areas where there is limited person-to-person interaction.
Evaluate environmental cleaning practices and increase frequency of cleaning and
disinfection for high-touch surfaces.
Refer to the following for guidance on infection control and PPE use, including universal
masking for all persons entering the facility:
o HAN 497 Interim Infection Prevention and Control Recommendations for Patients
with Known or Patients Under Investigation for 2019 Novel Coronavirus (COVID19) in a Healthcare Setting
o HAN 492, Universal Masking of Healthcare Workers and Staff in Congregate Care
Settings

6. Screening
Continue active screening of residents and health care personnel for fever and respiratory
symptoms (using a checklist for employees such as the one developed by the American Health
Care Association and the National Center for Assisted Living). Staff should be screened at the
beginning and end of every shift. All other personnel who enter the facility should be screened.
Health care personnel with even mild symptoms of COVID-19 should consult with occupational
health before reporting to work. If symptoms develop while working, health care personnel must
cease resident care activities and leave the work site immediately after notifying their supervisor
or occupational health services, in accordance with facility policy.
7. Dining Services
•

Provide in-room meal service for residents who are assessed to be capable of feeding
themselves without supervision or assistance.

•

Identify high-risk choking residents and residents at-risk for aspiration who may cough,
creating droplets. Meals for these residents should be provided in their rooms with
assistance. If meals cannot be provided in their rooms, the precautions outlined below
must be taken for eating in a common area in addition to ensuring the residents remain at
least six feet or more from each other.

•

Residents who need assistance with feeding and eat in a common area should be spaced
apart as much as possible, ideally six feet or more. Where it is not possible to have these
residents six feet apart, then no more than one resident who needs assistance with feeding
may be seated at a table (assuming a standard four-person table).
Precautions When Meals Are Served in a Common Area
➢ Stagger arrival times and maintain social distancing;
➢ Increase the number of meal services or offer meals in shifts to allow fewer
residents in common areas at one time;
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➢ Take appropriate precautions with eye protection and gowns for staff feeding the
resident population at high-risk for choking, given the risk to cough while eating;
and
➢ Staff members who are assisting more than one resident at the same time must
perform hand hygiene with at least hand sanitizer each time when switching
assistance between residents.
This guidance is intended to assist with NCFs’ response to COVID-19. With the Governor’s
authorization as conferred in the disaster proclamation issued on March 6, 2020, all statutory and
regulatory provisions that would impose an impediment to implementing this guidance are
suspended. Those suspensions will remain in place while the proclamation of disaster emergency
remains in effect.
This updated guidance will be in effect immediately and through the duration of the Governor’s
COVID-19 Disaster Declaration. The Department may update or supplement this guidance as
needed.
RESOURCES
Department’s Guidance, FAQs, and Orders for Nursing Care Facilities:
https://www.health.pa.gov/topics/disease/coronavirus/Pages/Nursing-Homes.aspx
Department’s Health Alerts, Advisories, and Updates:
https://www.health.pa.gov/topics/prep/PA-HAN/Pages/2020-HAN.aspx
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PROTECTING PEOPLE IN LONG-TERM CARE
FACILITIES IN PENNSYLVANIA
BACKGROUND
Long-term care facility owners and administrators across the nation, and in Pennsylvania, often need to take extra
precautions in controlling outbreaks of infectious diseases due to the nature of the close living environment, and
because residents may have serious medical conditions that require near-constant care. These challenges have been
especially difficult during the COVID-19 pandemic both nationally and in Pennsylvania. With this knowledge, the Wolf
Administration took swift action to protect our vulnerable residents in long-term care facilities.

PENNSYLVANIA’S APPROACH
Since the start of the COVID-19 pandemic, the Commonwealth has focused on a plan with three major pillars to protect
the vulnerable people living in long-term care facilities:
•
•
•

Ensuring resident safety through education, resources and
testing;
Preventing and mitigating outbreaks; and
Working in partnership with state agencies, local health
departments and long-term care facility operators.

This approach guides facilities on the cohorting of residents with
COVID-19, universal screening and masking of all healthcare workers,
and educates in clear terms how to provide residents access to the
Ombudsman.

The Commonwealth has delivered more
than 1,700 shipments of PPE to skilled
nursing homes, personal care homes and
other long-term care facilities, both as
routine deliveries and as critical needs
deployments to facilities in most need.

PENNSYLVANIA’S ACTION
Pennsylvania has taken aggressive steps to prevent and mitigate outbreaks in long-term care facilities. In addition to its
ongoing efforts, the Commonwealth will enhance its response to long-term care facilities by:
•
•
•

Implementing universal testing of staff and residents;
Increasing transparency through public reporting of outbreaks, deaths and testing; and
Providing ongoing direct support, including regulatory inspections, personal protection equipment and on-site
staffing support.

Universal Testing of Staff and Residents
Testing is an essential element to ensuring resident safety. The Department is executing a robust universal testing
strategy for staff and residents within long-term care settings as part of the Wolf Administration’s statewide enhanced
testing strategy. This statewide testing strategy focuses on: ensuring testing is accessible for all Pennsylvanians with
symptoms of COVID-19; available by increasing supply and building community capacity and adaptable to the evolving
landscape of the virus and emerging data.
Guidance issued to licensed hospitals and skilled nursing homes require that before a resident is discharged from a
hospital to a long-term care facility, they are tested for COVID-19 if they were not hospitalized due to the virus. This
provides valuable information to the facility to ensure they can cohort the patient properly, monitor their condition and
take proper precautions to prevent the spread of the virus. This represents a signficiant step in identifying asymptomatic
and pre-symptomatic residents so nursing facilities may properly isolate or cohort them. However, the Department
anticipates it could increase challenges related to residents being admitted back into the nursing facility due to a lack of
space or beds to properly accommodate these residents. The Department is actively analyzing options related to
alternative care facilities to see how it can support the long-term care community in properly caring for those residents
in a safe and clinically appropriate space.
Date Created 5/11/2020
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Additionally, the Department issued clinical guidance, through a Health Alert, to provide direction to all long-term care
facilities in Pennsylvania on universal testing strategies for skilled-nursing facilities and what steps to take after a
positive test result.
The Department is committed to testing all patients and staff in Pennsylvania’s long-term care facilities. To accomplish
this, the Department is providing testing swabs to long-term care facilities that do not have an adequate supply based
on what the Commonwealth receives from the federal government. For facilities that are not able to connect to testing
laboratories, the Department’s State Health Laboratory will process the tests.
Increased Transparency
To ensure Pennsylvania is in line with federal guidance recently released, the Secretary of Health issued an order that
requires long-term care facilities report cases, deaths and tests performed to the Department of Health. A public report
will be available on the Department website after May 18. The information in this report will be the same data collected
by the Centers for Disease Control and Prevention (CDC) to provide consistent and comparable information.
Ongoing Direct Support
The Department has leveraged its existing resources to provide consultation to long-term care facilities to prevent or
control existing outbreaks. This includes:
•

•

•

Quality Assurance licensure staff who do onsite visits to facilities to investigate complaints and concerns related
to safety of the residents.
The Infection Control and Outreach Team (ICOR) made up of members of the Department’s Healthcare
Acquired Infection program providing consultation and support to Department- licensed facilities. To date, this
team has provided support to over 250 facilities.
The Educational Support and Clinical Consultation Program (ESCCP) created by DHS in partnership with the
Jewish Healthcare Foundation and seven different healthcare systems across the state provides educational
assistance and technical assistance to DHS and DOH licensed facilities including skilled nursing facilities. This
assistance includes clinical guidance, advisement on infection control strategies and critical needs identification.
o To date, this team has provided support to over 75% of the 1,200 personal care home/long-term care
facilities in the Commonwealth;
o To date, this team has provided support to 202 skilled nursing facilities; and
o To date, this program held 10 educational webinars with total attendance of 1390 participants.
Post-Acute Staffing Team (PAST) leverages multiple state agencies’ efforts, including the Pennsylvania
Emergency Management Agency and the Pennsylvania National Guard to provide critically needed staffing
support in long-term care facilities where staff have been impacted by their own illness or quarantine. To date,
this team has prevented the evacuation of 10 long-term care facilities by supplementing their staffing.

To supplement these efforts, the Department:
•

•

Contracted with ECRI, Inc., to provide technical assistance to health care organizations and is tasked with
conducting deeper infection control work with specific high-risk facilities. To date, this team has provided
support to nearly 100 facilities.
Engaged the independent Patient Safety Authority (PSA) to track and analyzes risks to patients in healthcare
settings and has also worked to provide technical assistance to these facility types. To date, this team has
provided support to 89 facilities, mostly focusing on prevention work in facilities with no or limited cases.

Date Created 5/11/2020
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•
•

Waived Department of Health regulations to empower facilties to supplement staffing.
Waived Department of State licensing regulations to temporarily alleviate barriers for health care practitioners
during the pandemic.
Create rapid response strike teams using the Commonwealth’s staffing contract of nurses and nurses and other
trained health care personnel to staff the facilites during this crisis.
Deployed the national guard to implement mass testing in priority facilities.

All Hands on Deck
The Wolf Administration has dedicated its resources to protect long-term care facility residents, health care providers
and staff.
The DHS is in daily contact with the infection control teams at the Department, providing them with an up-to-date
tracker of personal care homes, assisted living residences and skilled nursing facilities that ESCCP has contacted. When
critical PPE needs are identified, DHS program offices, in consultation with the DHS-licensed facilities, give the requisite
information to the Department to prioritize these sites for PPE allocation, staffing support, or additional infection
control expertise.
The Department of Aging’s Office of the State Long-Term Care Ombudsman (Office) has produced and distributed
numerous guidance documents to assist consumers and their legal representatives understand their rights under CDC
and CMS COVID-19 Interim Protocols. The Office also recently launched a statewide Virtual Family Council. Through a
virtual platform, the Office “meets” twice monthly throughout the pandemic and beyond to support the needs of
families during these extraordinary times. The meetings educate, support and gather information from
families. Additionally, this forum links people to their respective local ombudsman or other resources. More information
on the Virtual Family Council and telecommunication project can be found on the Department of Aging website.
Additionally, this Office, in collaboration with AARP, will be providing telecommunication resources to a group of nursing
home residents across the Commonwealth to increase access to communication with their loved ones.
The Pennsylvania Emergency Management Agency (PEMA) continues to work closely with the Department and other
agencies to provide logistical support for staffing and resource allocation to long-term care facilities across the
Commonwealth. Specifically, PEMA coordination at a statewide and local level is an essential component of the push
model for PPE and other critical resources to long-term care facilities.
The Pennsylvania National Guard enhances multiple state agencies’ efforts to provide critically needed staffing support
in long-term care facilities where staff have been impacted by their own illness or quarantine. To date, this team has
prevented the evacuation of 10 long-term care facilities by supplementing their staffing.

RESOURCES FOR MORE INFORMATION
COVID-19 Information for Health Care Facilities: https://www.health.pa.gov/topics/disease/coronavirus/Pages/HealthCare-Facilities.aspx
COVID-19 Information for Nursing Homes: https://www.health.pa.gov/topics/disease/coronavirus/Pages/NursingHomes.aspx
COVID-19 Resource Guide for Older Adults: https://www.aging.pa.gov/Pages/covid-guide-for-older-adults.aspx
CDC’s Coronavirus Guidance for Older Adults: https://www.cdc.gov/coronavirus/2019-ncov/need-extraprecautions/older-adults.html
CDC’S Coronavirus Guidance on Shared and Congregate Housing: https://www.cdc.gov/coronavirus/2019ncov/community/shared-congregate-house/index.html
Date Created 5/11/2020

Date Updated: 5/11/2020

Ex G 0033

Case 2:20-cv-02038-HB Document 7-12 Filed 05/13/20 Page 1 of 23

EXHIBIT H

Ex H 0001

Case 2:20-cv-02038-HB Document 7-12 Filed 05/13/20 Page 2 of 23

State Operations Manual
Appendix Q – Core Guidelines for Determining Immediate
Jeopardy
Table of Contents
(Rev. 187, Issued: 03-06-19)

Transmittals for Appendix Q
CORE GUIDELINES FOR DETERMINING IMMEDIATE JEOPARDY
I. INTRODUCTION
II. IMMEDIATE JEOPARDY REGULATIONS
III. DEFINITIONS
IV. KEY COMPONENTS OF IMMEDIATE JEOPARDY
V. ANALYTIC PROCESS FOR DETERMINING IMMEDIATE JEOPARDY
VI. CALLING IMMEDIATE JEOPARDY
VII. REMOVING IMMEDIATE JEOPARDY
VIII. DOCUMENTING IMMEDIATE JEOPARDY ON THE FORM CMS 2567
IX. REFERENCES
SUBPARTS TO APPENDIX Q:
X. SUBPART: LONG-TERM CARE (LTC)
XI. SUBPART: CLINICAL LABORATORY IMPROVEMENT AMENDMENTS OF 1988 (CLIA)
ATTACHMENTS TO APPENDIX Q:
XII – IMMEDIATE JEOPARDY TEMPLATE

Ex H 0002

Case 2:20-cv-02038-HB Document 7-12 Filed 05/13/20 Page 3 of 23

I - INTRODUCTION
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
Immediate Jeopardy (IJ) represents a situation in which entity noncompliance has placed the health and
safety of recipients in its care at risk for serious injury, serious harm, serious impairment or death. These
situations must be accurately identified by surveyors, thoroughly investigated, and resolved by the entity as
quickly as possible. In addition, noncompliance cited at IJ is the most serious deficiency type, and carries
the most serious sanctions for providers, suppliers, or laboratories (entities). An immediate jeopardy
situation is one that is clearly identifiable due to the severity of its harm or likelihood for serious harm and
the immediate need for it to be corrected to avoid further or future serious harm.
The intent of this guidance is to standardize the key components of IJ into a “Core” document that can be
applied to all certified Medicare/Medicaid entities. Additional entity-specific guidance based on specific
regulatory requirements is available to supplement this Core Appendix Q as necessary. Sections VI and VII
of this appendix do not apply to the Clinical Laboratory Improvement Amendments of 1988 (CLIA) program.
Please see the CLIA-specific subpart for guidance on removing IJ and documenting IJ on the Form CMS2567.

II– IMMEDIATE JEOPARDY REGULATIONS
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
The following regulatory definitions of IJ have slight variations, but they contain the same key components
that are essential for surveyors to use in determining if IJ is present across federally regulated entities:
•

•

•

•

Standards for Payments to Intermediate Care Facility/Individuals with Intellectual Disabilities
(ICF/IID) and Nursing Facility (NF) - §442.2
Immediate Jeopardy means a situation in which immediate corrective action is necessary because
the provider’s noncompliance with one or more requirements of participation or conditions of
participation has caused, or is likely to cause, serious injury, harm, impairment, or death to an
individual receiving care in a facility.
Provider Agreements and Supplier Approval (except NFs, ICF-IIDs, & Laboratories) - §489.3
Immediate Jeopardy means a situation in which the provider's or supplier's noncompliance with
one or more requirements, conditions of participation, conditions for coverage, or conditions for
certification has caused, or is likely to cause, serious injury, harm, impairment, or death to a
resident or patient.
Survey and certification of Long-Term Care Facilities (Skilled Nursing Facility (SNF), Nursing
Facility (NF), and/or dually certified SNF/NF) - §488.301
Immediate Jeopardy means a situation in which the provider’s noncompliance with one or more
requirements of participation has caused or is likely to cause serious injury, harm, impairment, or
death to a resident.
Laboratory Requirements (CLIA) - §493.2
Immediate Jeopardy means a situation in which immediate corrective action is necessary because
the laboratory’s noncompliance with one or more condition level requirements has already caused,
is causing, or is likely to cause, at any time, serious injury or harm, or death, to individuals served
by the laboratory or to the health or safety of the general public. This term is synonymous with
imminent and serious risk to human health and significant hazard to the public health.
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NOTE: The standard used for Life Safety Code follows the regulatory requirements for each
provider/supplier type, where LSC is applicable. Refer to the entity-specific subparts for further information.

III– DEFINITIONS
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
The following definitions apply only as they are used in this document and may not be applicable to all
entities. Refer to the entity-specific subparts for further information.
•

Likely/Likelihood means the nature and/or extent of the identified noncompliance creates a
reasonable expectation that an adverse outcome resulting in serious injury, harm, impairment, or
death will occur if not corrected.

•

Noncompliance means failure to meet one or more federal health, safety, and/or quality regulations.

•

Psychosocial refers to the combined influence of psychological factors and the surrounding social
environment on physical, emotional, and/or mental wellness.

•

Recipient is a person (patient, resident, or client) who receives care and/or services from a
Medicare and/or Medicaid participating provider/supplier, or a patient or individual served by a
laboratory subject to CLIA.

•

Recipient at Risk is a recipient who, as a result of noncompliance, and in consideration of the
recipient’s physical, mental, psychosocial or health needs, and/or vulnerabilities, is likely to
experience a serious adverse outcome.

•

Removal Plan/Immediate Action includes all actions the entity has taken or will take to immediately
address the noncompliance that resulted in or made serious injury, serious harm, serious
impairment, or death likely.

•

Serious injury, serious harm, serious impairment or death are adverse outcomes which result in,
or are likely to result in:
o death;
o a significant decline in physical, mental, or psychosocial functioning, (that is not solely
due to the normal progression of a disease or aging process); or
o loss of limb, or disfigurement; or
o avoidable pain that is excruciating, and more than transient; or
o other serious harm that creates life-threatening complications/conditions.

•

Substantial Compliance is:
o One or more standard-level deficiencies with an acceptable Plan of Correction (PoC);
or
o A deficiency cited at severity Level One for SNFs or NFs (i.e. Scope and Severity A, B, or
C) with an acceptable PoC for B and C level deficiencies.
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NOTE: CLIA laboratories are determined to be either in compliance or not in compliance. A laboratory
cited at the condition-level would be considered in compliance if a credible Allegation of Compliance
(AoC) is received and verified.

IV– KEY COMPONENTS OF IMMEDIATE JEOPARDY
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
The regulatory definitions noted in section II above form the basis for identifying three key components
that are essential for surveyors to use in determining the presence of IJ. These components include:
•

Noncompliance: An entity has failed to meet one or more federal health, safety, and/or quality
regulations;
AND

•

Serious Adverse Outcome or Likely Serious Adverse Outcome: As a result of the identified
noncompliance, serious injury, serious harm, serious impairment or death has occurred, is
occurring, or is likely to occur to one or more identified recipients at risk;
AND

•

Need for Immediate Action: The noncompliance creates a need for immediate corrective action
by the provider/supplier to prevent serious injury, serious harm, serious impairment or death
from occurring or recurring.

V- ANALYTIC PROCESS FOR DETERMINING IMMEDIATE JEOPARDY
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
The survey team leader must be immediately notified of any IJ concern as soon as it is identified so that the
survey team can gather to discuss the IJ concern and, if necessary, conduct further investigation. The survey
team must use its professional judgment and evidence gathered from observations, interviews, and record
reviews to carefully consider each key component of IJ. Survey teams must use the IJ Template attached to
this Appendix to document evidence of each component of IJ and to convey information to the entity.
In order to determine that IJ exists, the team must verify that all three components of IJ have been
established. The components of IJ are described below in the order they appear in the definitions, however,
there is no specific order that must be followed - the determination of IJ often begins with the identification
of serious harm or the likelihood of serious harm. Regardless of which component of IJ is identified first, the
survey team must verify each component.
A. Determining Noncompliance Exists: The survey team must use applicable tasks, protocols and guidance
from the State Operations Manual (SOM) and relevant Appendix Q subparts to establish that the provider is
out of compliance with one or more of the federal health, safety, and/or quality regulations. The team must
gather sufficient evidence through observation, interview, and record review to support the citation of
noncompliance. This is done not only to verify the entity’s noncompliance, but to also understand the
extent, nature and scope of the noncompliance and to better understand the
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impact or likely impact of the noncompliance on recipients at risk. The survey team must be able to explain
what the noncompliance is, which regulation has been violated, and why the noncompliance rises to the
level of IJ to their supervisor, the RO (if necessary), the entity, and finally, in their deficiency statement.
The survey team must identify all noncompliance that is related to the IJ situation. Noncompliance at
the IJ level at one regulation or survey data tag, does not automatically trigger noncompliance at a
related regulation or tag. Surveyors must analyze the facts of the noncompliance against the relevant
regulations or tags. If the survey team finds that the same incident or facility practice results in
multiple violations, the team must be able to articulate how the incident or practice represents a
distinct violation of each regulation or tag. Although a comprehensive statement may contain facts
illustrating deficiencies at multiple tags, surveyors may not simply copy and paste from one tag to
another. Even if multiple deficiencies share common facts, surveyors may need to conduct additional
investigation to evaluate additional tags thoroughly.
The survey team should also identify, to the best of their ability, when the IJ began. This means determining
at what point the entity’s noncompliance made serious injury, serious harm, serious impairment, or death
occur or likely to occur. Duration of IJ is dependent on the nature and extent of noncompliance and the
recipients at risk. Often, there is an event or incident in which a serious adverse outcome is identified.
However, the survey team’s investigation should seek to determine how long the IJ has existed, which may
be prior to the event or incident.
The duration of IJ does not automatically end if the recipient is no longer impacted by the noncompliance
(e.g., recipient is no longer in the facility or has expired). The survey team must determine if the
noncompliance continues to create a likelihood for serious injury, serious harm, serious impairment, or
death for any other recipients.
Please note, in determining noncompliance an entity may state that they properly trained and supervised
individuals and that it was a “rogue” employee that violated a regulation. If this occurs it should be cited
as noncompliance despite an entity’s compliance efforts to train and monitor the employee. An entity cannot
disown the acts of its employees, operators, consultants, contractors, or volunteers or disassociate itself
from the consequences of their actions to avoid a finding of noncompliance.
NOTE: For information on Past Noncompliance for nursing homes, refer to the SOM, Chapter 7 at 7510.1
and the LTC IJ subpart.
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B. Determining if Serious Injury, Serious Harm, Serious Impairment, or Death has Occurred or is Likely to
Occur as a Result of Identified Noncompliance: Once noncompliance has been verified, the team must
differentiate between noncompliance which rises to the level of IJ and that which does not (i.e., lower level of
noncompliance). This is done by determining what outcome or impact the noncompliance had or is likely to
have on the recipient(s). Noncompliance which causes serious injury, serious harm, serious impairment, or
death, or makes such an outcome likely is IJ.
This serious adverse outcome may be physical, mental, and/or psychosocial in nature. The surveyor will
use evidence gathered during observations, interviews and/or record reviews to support the assertion that
the recipient has suffered a serious adverse outcome as a result of the identified noncompliance. Only one
recipient needs to have suffered or be likely to suffer a serious adverse outcome for IJ to exist.
Serious adverse outcomes can be further described as outcomes resulting in a significant decline in
physical, mental, or psychosocial functioning, which is not solely due to the normal progression of a
disease or the aging process. It is important to note that serious adverse outcomes may not always effect
physical functioning, but may have an effect on mental or psychosocial functioning (e.g., noncompliance
which causes a recipient to suffer psychosocial harm, such as from sexual abuse).
A serious adverse outcome should be considered when the noncompliance has caused death, loss of a limb,
or permanent disfigurement.
Additionally, IJ should be considered when noncompliance causes a recipient to experience avoidable
pain that is excruciating, and more than transient in nature. Pain is considered avoidable when there is a
failure to assess, reassess, and/or take steps to manage the recipient’s pain.
Lastly, a serious adverse outcome should also be considered when the identified noncompliance has
caused any other serious harm that creates a life threatening complication or condition.
Likelihood: It is important to understand that IJ exists not only when an entity’s noncompliance has
caused or is causing serious injury, harm, impairment or death, but also when the noncompliance has
made serious harm, injury, impairment or death likely. This means the surveyor/survey team must
determine whether a specific serious adverse outcome is reasonably expected to occur if immediate action
is not taken.
NOTE: Surveyors do not have to prove when the serious harm will occur, or that it will occur within a
specific timeframe. It is sufficient to show that serious harm either has occurred or is likely to occur.
To determine if there is a likelihood of a serious adverse outcome, the surveyor/survey team uses their
professional judgment and takes into account the nature and scope of the identified noncompliance, the
particular vulnerabilities of the recipients at risk, and any other relevant factors to determine whether
serious harm will likely occur if no corrective action or inadequate action is taken.
For example, a temporary power outage may have relatively minor consequences to the general
population of recipients in a hospital or nursing home. However, if the hospital or nursing home provides
care for ventilator-dependent recipients, a temporary power outage would have life- threatening
consequences if adequate contingencies have not been implemented.
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Other relevant factors to be considered include the magnitude of the actual or likely serious adverse
outcome. In extraordinary circumstances, the provider/supplier creates conditions that are incredibly
dangerous to the health and safety of recipients at risk such that immediate action is imperative, despite a
relatively low mathematical probability of the adverse outcome occurring. For example, a hospital has no
system to prevent infant abduction. Although the mathematical probability may be relatively low, the risk
that an infant could be abducted is intolerable, and demands immediate attention.
If immediate action is needed to remove the risk of serious harm, then the survey team can sufficiently
determine that a serious adverse outcome is likely to occur.
NOTE: Surveyors do not have to show that the identified noncompliance is the sole factor contributing to
the serious adverse outcome, or the sole factor making a serious adverse outcome likely, but that the
noncompliance must be a factor in causing or making such an outcome likely.
Psychosocial/Mental Harm and using the Reasonable Person Concept: It is important to understand that
noncompliance rising to the level of IJ does not always result in serious physical adverse outcomes, but
may also affect the recipient’s mental or psychosocial well-being. For example, a recipient who was
sexually abused by a staff member may not have significant physical outcomes, but may suffer a greater
psychosocial outcome. In this case, the seriousness of the noncompliance would be based on the
psychosocial outcome to the recipient. Psychosocial outcomes (e.g., changes in mood and/or behavior)
may result from an entity’s noncompliance with any requirement. The surveyor's investigation should
attempt to determine if a recipient’s change in mood and/or behavior is a significant factor of the
noncompliance, or part of the recipient’s baseline, or disease process.
When unable to discern the recipient’s response to an entity’s noncompliance, the surveyor should attempt
to interview the recipient’s family, legal representative, or other individuals involved in the recipient’s life
to understand how the recipient reacted or would have reacted to the noncompliance. If the surveyor is
unable to conduct interviews with the family or representative, the surveyor should apply a reasonable
person approach.
There may be some situations in which the psychosocial outcome to the recipient may be difficult to
determine or incongruent with what would be expected. In these situations it is appropriate to consider
the reasonable person approach which considers how a reasonable person in the recipient’s position
would be impacted by the noncompliance. In other words, consider if a reasonable person in a similar
situation could be expected to experience a serious adverse outcome as a result of the same
noncompliance. This approach may be used when identifying where psychosocial harm at an IJ level has
occurred or is likely to occur. The following examples demonstrate when the reasonable person concept
could be used:
• When a recipient may not be able to express their feelings, there is no discernable
response, or when circumstances may not permit the direct assessment of the
recipient’s psychosocial outcome. Such circumstances may include, but are not
limited to, the recipient’s death, cognitive impairments, physical impairments,
emotional trauma, or insufficient documentation by the entity; or
• When a recipient’s reaction to a deficient practice is markedly incongruent (or different)
with the level of reaction a reasonable person would have to the deficient practice. These
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situations most commonly occur when recipients suffer from cognitive impairment, brain injuries, or other
disorders affecting a recipient’s ability to show emotion.
NOTE: The reasonable person approach does not apply to CLIA determinations.

Completing IJ Template – Serious injury, serious harm, serious impairment or death: Answer
Yes or No whether there is evidence that a serious adverse outcome occurred, or a serious adverse
outcome is likely as a result of the identified noncompliance. If Yes, in the blank space for Serious
Injury, Serious Harm, Serious Impairment, Death, briefly summarize the serious adverse outcome,
or likely serious adverse outcome to the recipient. Surveyors must not restate all the findings that
will be included in the CMS-2567 form.

C. Determining Need for Immediate Action: When noncompliance causes a serious adverse
outcome (i.e., serious injury, harm, impairment, or death to a recipient), or creates the likelihood
that a serious adverse outcome will occur, the entity must take immediate corrective action to
prevent the serious injury, serious harm, serious impairment or death from occurring or
recurring. Even when the recipient has been removed from the situation, e.g., transferred to acute
care, discharged, or has died, immediate action must be taken to remove the systemic problems
which contributed to, caused, or were a factor in causing the serious adverse outcome, or making
such an outcome likely. The key point is that when IJ exists, the entity’s noncompliance has either
caused serious injury, serious harm, serious impairment, or death, or created the likelihood for
serious injury, serious harm, serious impairment, or death, and creates the need for immediate
action so that the serious adverse outcome will not occur, or recur.

VI. Calling Immediate Jeopardy
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
Survey teams must use the IJ Template attached to this Appendix to determine if IJ exists, and use the
template to communicate the finding of IJ to the entity. When the surveyor/survey team determines the
entity’s noncompliance has caused a serious adverse outcome, or has made a serious adverse outcome
likely, and immediate action is needed to prevent serious harm from occurring or recurring, the survey team
must consult with their State Agency (SA) for confirmation that IJ exists, and seek direction. In some cases, it
may be necessary for the survey team to stop all other investigations due to the need for additional
investigation into the IJ situation.
NOTE: Some SAs have procedures which include consulting the RO upon identification of IJ. Surveyors
must know their IJ notification processes.
When there is agreement from the SA (and/or RO) that IJ exists, the survey team must immediately:
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•
•

Notify the administrator (or appropriate staff member who has full authority to act on behalf of the
entity) that IJ has been identified and provide a copy of the completed IJ template to the entity; and
Request a written IJ removal plan, which is the immediate action(s) the entity will take to address
the noncompliance that resulted in or made serious injury, serious harm, serious impairment, or
death likely. CLIA surveyors do not request a removal plan. In the alternative, the laboratory will
provide evidence of correction at the time their AoC is submitted. See CLIA subpart for more
information.
NOTE: Date and time that the IJ Template was provided to the entity must be noted on the
template and on the Form CMS-2567.

In an effort to clearly and concisely communicate a finding of IJ, survey teams must use the IJ Template
attached to this appendix to determine if IJ exists, and the SA must provide the completed IJ template to the
entity when IJ is called – in most cases this will be before the surveyor/survey team exits.
It is expected that identification of IJ will be made while the survey team is onsite. Notification to the entity
administrator should only be done after IJ has been verified by the surveyor/survey team and the SA (and/or
RO). In rare cases, IJ may be identified by the SA or RO after the survey team has exited the premises of the
entity. In these cases, the survey team must return to the entity to validate the finding using the IJ Template.

VII -Removing Immediate Jeopardy
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
Removal Plan: A removal plan documents the immediate action an entity will take to prevent serious harm
from occurring or recurring. Following verification of IJ with the SA (and/or the RO), the survey team must
notify the entity immediately that IJ has been identified. A removal plan will be required and must be
provided to the SA as soon as the entity has identified the steps it will take to ensure that no recipients are
suffering or are likely to suffer serious injury, serious harm, serious impairment or death as a result of the
entity’s noncompliance. The removal plan identifies all actions the entity will take to immediately address
the noncompliance that has resulted in or made serious injury, serious harm, serious impairment, or death
likely by detailing how the entity will keep recipients safe and free from serious harm or death caused by the
noncompliance. Unlike a plan of correction, it is not necessary that the removal plan completely correct all
noncompliance associated with the IJ, but rather it must ensure serious harm will not occur or recur. The
removal plan must include a date by which the entity asserts the likelihood for serious harm to any recipient
no longer exists.
NOTES:
•

•

Hospitals and Critical Access Hospitals (CAHs): Since IJ situations specific to the Emergency and
Medical Treatment and Labor Act (EMTALA) requirements are determined by the CMS RO, the
surveyor/team will share its concerns with the hospital or CAH, but must clearly state that the
findings are preliminary.
CLIA: IJs specific to laboratories may or may not be determined at the time of the onsite survey, so
the surveyor/team should communicate with SA management and/or the CMS RO using current
guidance. If IJ is identified at the time of the onsite survey, the surveyor/team will share its concerns
with the laboratory, but must clearly state that the findings are preliminary.
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There is no requirement that IJ must be removed prior to conducting the exit conference. The SA may use its
discretion to delay the team’s exit until a removal plan is accepted and the IJ is determined to be removed, if
the entity is capable of removing the IJ while the surveyors are onsite. Additionally, there is no Federal
requirement that surveyors must remain continuously onsite until the IJ is removed.
Approval of the Removal Plan: The entity’s removal plan will be evaluated and approved by the SA or by
the survey team in consultation with the SA. A determination must be made as to whether, if implemented
appropriately, the removal plan will remove the likelihood that serious harm will occur, or recur. Approving
the written removal plan does not mean the IJ is removed. To remove IJ, the entity must implement the
removal plan, and the survey team must verify through observation, interview, and record review, that all
actions the facility took were effective in removing the likelihood that serious injury, serious harm, serious
impairment or death would occur or recur.
NOTE: In cases where the entity alleges the IJ was removed prior to the current survey, the survey team
must verify the action taken by the entity to remove IJ, and at what point the IJ was removed.
The entity’s removal plan must:
•
•

Identify those recipients who have suffered, or are likely to suffer, a serious adverse outcome as
a result of the noncompliance; and
Specify the action the entity will take to alter the process or system failure to prevent a serious
adverse outcome from occurring or recurring, and when the action will be complete.

IJ Removal: Surveyors shall confirm that IJ has been removed by onsite verification after the entity’s
removal plan, (or AoC for CLIA) is approved and has been implemented. Removal of IJ means that
immediate action has been taken by the entity to prevent a serious adverse outcome from occurring or
recurring. This is not synonymous with the Plan of Correction, which documents steps the entity will take to
come into substantial compliance.
IJ is considered to be removed when surveyors verify that the approved removal plan is fully
implemented, and no recipient is currently experiencing serious injury, serious harm, or serious
impairment; and/or serious injury, serious harm, serious impairment, or death is not likely. If the plan
is not fully implemented, the IJ will continue until the removal plan is fully implemented and the
likelihood of serious injury, serious harm, serious impairment, or death no longer exists.
NOTE: If the harm cannot be remedied (e.g., death or serious harm has already occurred), the removal
plan must address how additional serious harm will be prevented.
If the removal plan cannot be implemented prior to the exit conference of the original survey in which IJ was
cited, the IJ continues until an onsite revisit verifies the date that IJ was removed. During onsite revisit
surveys, surveyors should verify that all elements of the removal plan have been implemented and that the
actions taken were completed in a manner that eliminates the likelihood of serious injury, serious harm,
serious impairment, or death. Surveyors must be onsite to verify removal of IJ. Offsite desk/telephone review
for removal of IJ is not permitted. Surveyors should not automatically use the revisit date or the date the
entity indicated in its removal plan as the date IJ was removed. IJ is removed on the date that is determined
that all elements of the removal plan have been implemented and that actions taken were completed in a
manner that eliminates the likelihood of serious injury, serious harm, serious impairment, or death.
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In addition to verifying that IJ was removed, when conducting the onsite revisit, surveyors should determine
the date that the entity’s removal plan was fully implemented resulting in no further likelihood of serious
injury, serious harm, serious impairment, or death.
Removing the IJ does not ensure that substantial compliance has been achieved. Once IJ has been removed,
the SA will issue a completed Form CMS-2567 and request a plan of correction that achieves substantial
compliance.

VIII- Documenting Immediate Jeopardy on the Form CMS-2567
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
When IJ has been identified and removed during the current survey or the revisit, the SA must ensure the
core components of IJ and the actions taken by the entity to remove the IJ are documented on the Form
CMS-2567. The documentation must identify and describe the following information:
•
•
•
•
•
•

The date the IJ began (the date entity’s noncompliance caused a serious adverse outcome, or
made a serious adverse outcome likely), if known;
The date the entity was notified;
The specific requirement that has been violated, including a description of the noncompliance
and the serious adverse outcome that occurred, or was likely to occur;
Identification of recipients that were affected or were identified at risk of serious injury, harm,
impairment, or death within the deficient practice statement;
Date when the IJ was removed, as confirmed by an onsite verification by surveyor(s); and
A statement of the seriousness of the remaining noncompliance, if any (i.e. Condition/
Standard/Element-level, or scope/severity).

Findings on the IJ Template which are presented by the survey team in the exit conference are always
preliminary, whether the IJ is removed or not (SOM Chapter 2, Section 2724). After the survey ends, the SA
(and/or RO) will review and discuss the findings of the Form CMS-2567 with the survey team.
During the review and/or enforcement process, the surveying entity (either the SA or RO) may determine
that IJ exists based on survey results that have already been collected, but the IJ was not conveyed to the
entity. The SA or RO must immediately notify the entity that IJ has been determined. This is done by
providing the IJ Template, which clearly and concisely communicates the noncompliance, the actual or
likely serious adverse outcome to the recipient, and why the entity must take immediate corrective action to
prevent the occurrence or recurrence of a serious adverse outcome or death. As necessary, the SA or RO
may conduct additional onsite investigations.
The notice and/or Form CMS-2567 describing the IJ must be delivered within the timeframes specified in
SOM, Chapter 3, section 3010. The SA will inform the RO of the presence of IJ for all Medicare and duallyparticipating entities. For Medicaid-only entities, the SA notifies the State Medicaid Agency and informs the
RO per the protocol established between the SA and the RO.
If the RO determines that IJ exists and was not identified by the SA, the RO will immediately contact the SA
for further discussion and the appropriate next steps to take. If the SA agrees with the RO that IJ exists, the
SA will immediately notify the entity of the IJ by providing the IJ Template. In addition, the SA may
determine that more information is necessary, and send a surveyor(s) to resume further investigation. In
situations when the SA does not concur with the RO’s determination of IJ, the RO w i l l
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notify the entity of the IJ noncompliance. If the RO determines that further investigation is needed, the
RO will make the necessary arrangements to send a surveyor team for additional investigation before IJ
notice is sent. When this occurs, the RO and SA will collaborate to determine who will conduct the onsite
revisit to determine if IJ is removed and/or corrected.
Even when IJ is removed prior to the exit conference, an onsite revisit will be required to determine
substantial compliance. (See entity specific guidance for revisit requirements.)

IX- References
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
Note: Please refer to the Appendix Q subparts for appropriate, provider-specific instruction.
•
•

Attachments: provider-specific subparts
LTC Subpart
CLIA Subpart

•
•
•
•
•
•
•
•

State Operations Manual:
SOM 2700 Survey Process
SOM §3005E
SOM §§3010-3012
SOM Chapter 6
SOM §§7307-7309
SOM Chapter 10
SOM Survey Appendices
SOM Exhibit 7A, “The Principles of Documentation for the Form CMS 2567”

X – SUBPART: LONG-TERM CARE (LTC)
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
Long-Term Care Subpart to Appendix Q – Core Guidelines for Determining Immediate Jeopardy
This document contains guidance specific to identification of Immediate Jeopardy (IJ) in Skilled
Nursing Facilities (SNFs) and Nursing Facilities (NFs) (including dually-certified SNF/NFs), and
is to be used in conjunction with the Appendix Q – Core Guidelines for Determining Immediate
Jeopardy, which may be referred to as the Core Appendix Q.
The definition or IJ used in the survey process for SNFs and NFs is at 42 CFR 488.301 which states:
“Immediate Jeopardy means a situation in which the provider’s noncompliance with one or
more requirements of participation has caused or is likely to cause serious injury, harm,
impairment, or death to a resident.”
As noted in the Core Appendix Q, to determine that IJ exists, surveyors must identify the key
components: Noncompliance; Serious Injury, Harm, Impairment, or Death, or likelihood thereof; and
Need for Immediate Action.
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Surveyors of LTC facilities must ensure that the evidence they gather supports citing the deficient
practice at the severity level of Immediate Jeopardy versus a lesser severity level, and must attempt
to identify, to the best of their ability, the duration of noncompliance.
Because it represents a critical situation, when IJ is suspected, the survey team, or surveyor in
cases of complaint surveys, may have to temporarily stop all other survey tasks and investigations
to conduct additional investigations to confirm or rule out the IJ.
A – KEY COMPONENTS OF IMMEDIATE JEOPARDY FOR LTC SURVEYORS
Noncompliance
Resources for Determining Noncompliance: There are a number of resources available to LTC
surveyors to assist in establishing noncompliance. Some F-tags (survey data tags found in the
Interpretive Guidelines for Long Term Care Facilities in Appendix PP) provide Key Elements of
Noncompliance, which describe the elements necessary to prove noncompliance for that particular tag.
In addition, surveyors should refer to the guidance in Appendix PP, the relevant Critical Element and
Facility Task Pathways, and current standards of practice to assist in determining noncompliance.
If IJ is not identified but noncompliance continues, surveyors should proceed with their investigation to
determine the appropriate severity level with the identified noncompliance, and incorporate it into the
survey as they would other identified deficiencies.
Duration of noncompliance: While gathering evidence of noncompliance, LTC surveyors should attempt
to identify at what point the entity’s noncompliance made serious harm occur or likely to occur and if it
has been removed or corrected. If removed, LTC surveyors should determine at what point it was
removed, and whether the noncompliance continues at a lower scope and severity. This information may
be used when determining the duration of enforcement remedies (See State Operations Manual [SOM],
Chapter 7, Section 7510). It is not necessary for noncompliance to be present and ongoing at the time of
the LTC survey in order for the LTC surveyor to cite IJ. If corrected, the surveyor should attempt to
identify when the noncompliance was corrected and would be considered “past noncompliance” as
discussed below
Corrective Action Taken Before the Current Survey and Past Noncompliance:
Past Noncompliance means a deficiency citation at a specific survey data tag (F-tag or K-tag), that meets
all of the following three criteria:
1. The facility was not in compliance with the specific regulatory requirement(s) (as referenced by the
specific -tag) at the time the situation occurred;
2. The noncompliance occurred after the exit date of the last standard (recertification) survey and
before the survey (standard, complaint, or revisit) currently being conducted, and
3. There is sufficient evidence that the facility corrected the noncompliance and is in substantial
compliance at the time of the current survey for the specific regulatory requirement(s), as referenced
by the specific tag.

Ex H 0014

Case 2:20-cv-02038-HB Document 7-12 Filed 05/13/20 Page 15 of 23

Past noncompliance (PNC) at the IJ level refers to situations where the facility has taken sufficient
corrective actions prior to the survey to both remove the immediate jeopardy and fully correct the
noncompliance before the start of the survey.
PNC must be considered when the facility has taken all necessary action to achieve substantial
compliance at the time of the current survey.
However, surveyors must investigate and verify through independent observations, interviews and
record review, that the actions taken by the facility removed and corrected the IJ situation such that
substantial compliance exists. In cases of PNC, no plan of correction or revisit is required because the
facility is in substantial compliance at the time of the current survey; however the Regional Office (RO)
will have discretion to impose enforcement remedies in accordance with the CMP tool and (relevant
sections of) Chapter 7 of the SOM.
Noncompliance which frequently triggers IJ concerns: Refer to the triggers identified in section B
below for examples of noncompliance which frequently result in, or make likely, serious injury, serious
harm, serious impairment, or death.
Serious Injury, Harm, Impairment, or Death
Nursing Home Residents’ Vulnerabilities: Nursing homes care for some of the most vulnerable people
in our society, often having high acuity and multiple co-morbidities. Because a particular vulnerability
may make a resident more susceptible to serious harm, surveyors must consider the particular
vulnerabilities of the individual resident at risk when determining whether noncompliance has resulted
in, or has created the likelihood of serious injury, serious harm, serious impairment, or death. However,
the vulnerability of nursing home residents should not result in an automatic IJ; each situation must be
evaluated on its own terms to determine if the components of IJ are present.
NOTE: Death always reaches the threshold for the component of serious harm.
Need for Immediate Action
When noncompliance causes a serious adverse outcome (i.e., serious injury, harm, impairment, or death to a
resident), or creates the likelihood that a serious adverse outcome will occur, the facility must take immediate
corrective action to prevent the serious injury, serious harm, serious impairment or death from occurring or
recurring. Even when the recipient has been removed from the situation, e.g., transferred to acute care,
discharged, or has died, immediate action must be taken to remove the systemic problems which contributed to,
caused, or were a factor in causing the serious adverse outcome, or making such an outcome likely.
It is important to understand that the need for immediate action does not exist only when a surveyor identifies it.
The duration of IJ is determined when an entity takes the immediate action necessary to remove the IJ. As
Graph #1 below shows, the facility can take the immediate action before, during, or after the survey. Therefore,
facility action determines the duration of the IJ.
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Graph#1

B – SITUATIONS WHICH TRIGGER THE NEED FOR FURTHER INVESTIGATION IN SNF/NFs.

This section lists possible resident outcomes and/or staff/facility actions which trigger the need for
further investigation by the surveyor in SNFs/NFs. This list is not all-inclusive, but rather reflects
examples that occur with some frequency. The triggers describe either outcomes to the resident, or
actions taken by the facility or its staff, that should cause the surveyor to consider if further
investigation is needed to determine the presence of IJ. The listed triggers do not automatically
constitute IJ, however. Similarly, the triggers below are not the only outcomes or actions that can
result in IJ. The team must investigate and use professional judgment to determine if the
noncompliance has caused or is likely to cause serious harm, injury, impairment or death to a resident.
The team must rely on professional judgment and utilize the resources of the State survey agency, and
the RO to determine the presence of IJ.
NOTE: Serious Harm does NOT have to occur before considering IJ. Consider both likely and actual
serious harm when reviewing the triggers in the table.
The table below provides a listing of examples of resident outcomes or facility staff action that would
trigger further investigation into IJ. Please note, for purposes of identifying an IJ trigger, surveyors do
not have to identify that both a resident outcome and a staff/facility action has occurred.

NOTE: This listing is neither an exhaustive list of possible IJs, nor does it contain all circumstances
which require further investigation by surveyors.

Ex H 0016

Case 2:20-cv-02038-HB Document 7-12 Filed 05/13/20 Page 17 of 23

Abuse
Resident Outcome/Experience
Non-consensual sexual contact e.g., unwanted intimate touching, sexual assault or battery
Unexplained head and/or bodily trauma, facial injuries, or fractures
Bruises around the breast or genital area; or unexplained bruising
Fear of a person or place, of being left alone, of being in the dark, disturbed sleep, or nightmares
Extreme changes in behavior, including aggressive or disruptive behavior
Withdrawal, isolating self, feelings of guilt and shame, depression, crying, talk of suicide or
attempts, running away
Staff/Facility Action
Staff threatening, intimidating, humiliating, or demeaning a resident(s)
Staff to resident physical abuse
Taking, sharing or posting of sexually explicit photographs of residents
Rape, sodomy, or sexual assault of a resident
Failure to investigate allegations of abuse or neglect; or to implement policies to prevent abuse
Confinement in room or other area by blockade, device, or threat
Quality of Care/Quality of Life
Resident Outcome/Experience
Unexpected Death due to facility noncompliance
Withdrawal, isolating self, feelings of guilt and shame, depression, crying, talk of suicide or
attempts, running away
Brain Damage that is avoidable and not solely due to normal progression of a disease or aging
process
Significant decline in physical, mental, or psychosocial functioning, that is avoidable and not
solely due to the normal progression of a disease or aging process.
Examples may include, but are not limited to:
• Observations of residents:
o Crying out for help or in pain;
o Appearing gaunt, or emaciated without a clinical rationale;
o Appearing somnolent or lethargic without a clinical rationale.
Serious injury resulting from inadequate supervision, or failure to implement care plan, or follow
physician orders
Loss of limb
Disfigurement
Avoidable Excruciating Pain
Sudden and/or unexpected onset of an acute significant decline given the resident’s current
clinical status
Sudden onset of unexpected somnolence or lethargy
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Avoidable stage III/IV pressure ulcer development
Off-premises Elopement
Resident(s) found in unsafe location on-premises
Choking
Repeated Falls with one or more serious injuries
Sudden, unexpected onset of delirium, or other change in mental status
Acute respiratory distress
Staff/Facility Action
Inappropriate use of mechanical lifts
Life threatening medication error or life-saving medications not provided
Failure to honor one or more residents’ advance directives
Failure to identify a significant change in condition in one or more residents
Pattern of unanswered call-bells, or unanswered call bell resulting in serious harm to one or more
residents
Staffing numbers insufficient to provide basic care and services, or meet residents’ basic needs
Discharge to destination that is unsafe, or does not meet the resident’s immediate health and/or
safety needs
Staff untrained or without sufficient competencies to meet the health and/or safety needs of one or
more residents
Infection Control
Resident Outcome/Experience
Uncontrolled spread of a communicable disease or infection. Examples may include, but are not limited
to no evidence of:
• Surveillance activities; or
• Immunization program for communicable diseases such as Influenza or Pneumonia;
Needle-stick Exposure to infectious disease
Staff/Facility Action
Using the same needles, syringes and/or finger-stick devices for more than one resident
Environmental/Structural
Resident Outcome/Experience
Chemical Burn
3rd Degree Burn
Unintended exposure to unsafe chemicals, poisons, or radiological agents
Exposure to excessive heat or cold
Bed or Side-rail Entrapment
Electrical Shock
Staff/Facility Action
Vendors and/or Employees not being Paid
Lack of, or inadequate emergency preparation. Examples may include, but are not limited to:
• Lack of potable water supply; or sufficient food
• Allowing temperatures to significantly raise or drop outside of 71 to 81 degrees.
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XI – SUBPART: CLINICAL LABORATORY IMPROVEMENT
AMENDMENTS OF 1988 (CLIA)*
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
Determining Immediate Jeopardy (IJ)
The CLIA definition of IJ appears in the general section of Appendix Q.
In general, IJ is a situation in which immediate corrective action is necessary because the
laboratory’s noncompliance with one or more Condition-level requirements has already caused,
is causing or is likely to cause, at any time, serious injury or harm, or death to individuals served
by the laboratory or to the health or safety of the general public. The determination of IJ
requires the laboratory take immediate action to remove jeopardy, and provide information or
evidence that jeopardy has been removed. IJ is synonymous with imminent and serious risk to
human health and significant hazard to the public health.
The three (3) components of immediate jeopardy are:
•
•
•

Noncompliance: The laboratory is non-compliant with one or more Condition-level
requirements.
Serious Injury, Harm, or Death (Actual OR Likely): Has already caused, is causing, or is
likely to cause, at any time, serious injury or harm, or death, to individuals served by the
laboratory or to the health or safety of the general public.
Need for Immediate Action: Immediate corrective action is necessary to remove the
jeopardy. The surveyor should first consider a laboratory out of compliance at the
Condition-level for one or more deficiencies, that is, in the surveyor’s judgment the
deficiency(ies) constitute(s) a significant or a serious problem that adversely affect(s) or
has the likelihood for adversely affecting patient test results/patient care.

The number of deficiencies does not necessarily relate to whether or not a Condition is found out
of compliance, but rather the impact or potential impact the deficiency(ies) has (have) on the
quality of laboratory services and the results reported.
Next, determine if the Condition-level noncompliance reaches the level of immediate jeopardy.
The surveyors should ask themselves:
•
•
•
•

Do the deficient practices result in inaccurate or the high probability of inaccurate,
unreliable, or untimely test results?
Is the situation one in which immediate corrective action is necessary because the
laboratory’s noncompliance has already caused or is likely to cause serious injury, harm,
or death to individuals served by the laboratory?
Does the laboratory’s continued activity(ies) constitute a significant hazard to
individuals served by the laboratory or to the public health or safety of the general
public?
Do the deficiencies warrant immediate limitation or suspension of the laboratory’s CLIA
certificate?
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•

Is there information or data not available at the time of the survey, or within a reasonable time
frame, that must be provided by the laboratory in order to determine if the deficient practice
has already caused, is causing, or is likely to cause, at any time, serious injury or harm, or
death?

In summary, the steps for regulatory considerations include:
1. Are CLIA regulatory deficiencies identified?
2. Does the deficiency(ies) constitute(s) Condition-level non-compliance?
- Do the deficiencies prevent certification?
3. Does the Condition-level non-compliance pose an immediate jeopardy to patient health and
safety?
- Is there an option for other enforcement remedies?
Removal of IJ
Removal of IJ in CLIA laboratories requires the removal of past, present, and future jeopardy. Ceased
testing by the laboratory removes the present and future IJ, but does not address past IJ. The laboratory
must address how patients were affected, or likely affected, by the deficient practice which triggered IJ
prior to its removal (i.e., past jeopardy).
Refer to SOM §6116.8, Figure 4-1.
Refer to SOM §6282, Noncompliance With One or More Conditions - Immediate Jeopardy Exists.
*The following sections of the Core Document do not apply to CLIA:
• Section V, Section B, ¶¶ 3-6, Determining if Serious Injury, Serious Harm…
• Section V, Psychosocial/Mental Harm and using the Reasonable Person Concept
• Section VI
• Section VII

Ex H 0020

Case 2:20-cv-02038-HB Document 7-12 Filed 05/13/20 Page 21 of 23

XII – IMMEDIATE JEOPARDY TEMPLATE
(Rev. 187, Issued: 03-06-19, Effective: 03-06-19, Implementation: 03-06-19)
Immediate Jeopardy Template
Survey teams must use the Immediate Jeopardy (IJ) Template to document evidence of each component
of IJ; and if IJ is confirmed, the IJ Template will be used to convey information to the entity. Any
information presented on this template is subject to change and does not reflect an official finding
against a Medicare provider or supplier. Form CMS-2567 is the only form that contains official survey
findings.
Instructions: The survey team must use evidence gathered from observations, interviews, and record reviews
to carefully consider each component of IJ outlined in the left-hand column of this template. In order for IJ
to exist, the survey team must answer “Yes” to all three components and provide a preliminary fact analysis
in the right hand column to support their determination. If IJ is confirmed by the survey team and SA
Supervisor, provide this IJ Template to the entity and note the date and time that it was provided at the top
of page 2. Use one IJ template for each tag being considered at IJ level.
For the purpose of completing this template, the following definitions apply:
Likely/Likelihood means the nature and/or extent of the identified noncompliance creates a
reasonable expectation that an adverse outcome resulting in serious injury, harm, impairment, or
death will occur if not corrected.
Noncompliance means failure to meet one or more federal health, safety, and/or quality
regulations.
Recipient at Risk is a recipient who, as a result of noncompliance, and in consideration of the
recipient’s physical, mental, psychosocial or health needs, and/or vulnerabilities, is likely to
experience a serious adverse outcome.
Serious injury, serious harm, serious impairment or death are adverse outcomes which result in, or are
likely to result in:
 death; or
 a significant decline in physical, mental, or psychosocial functioning, (that is not solely due to
the normal progression of a disease or aging process); or
 loss of limb, or disfigurement; or
 avoidable pain that is excruciating, and more than transient; or
 other serious harm that creates life-threatening complications/conditions.
*NOTE: IJ does not require serious injury, harm, impairment or death to occur. It is sufficient that
non-compliance makes serious injury, harm, impairment or death likely to occur to one or more
recipients.
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Date/Time IJ Template provided to entity: _________________________________________________
IJ Component

Yes/No

Noncompliance: Has the entity failed to meet
one or more federal health, safety, and/or
quality regulations?

Yes/No

Preliminary fact analysis which demonstrates
when key component exists.

If yes, in the blank space, identify the tag and
briefly summarize the issues that lead to the
determination that the entity is in noncompliance
with the identified requirement. This includes the
action(s), error(s), or lack of action, and the
extent of the noncompliance (for example,
number of cases). Use one IJ template for each
tag being considered at IJ level.

A
Serious injury, serious harm,
serious impairment or death:
Is there evidence that a serious adverse outcome
occurred, or a serious adverse outcome is likely
as a result of the identified noncompliance?

Yes/No

If Yes, in the blank space, briefly summarize the
serious adverse outcome, or likely serious
adverse outcome to the recipient.

A
Need for Immediate Action:
Does the entity need to take immediate action to
correct noncompliance that has caused or is
likely to cause serious injury, serious harm,
serious impairment, or death?

Yes/No

If yes, in the blank space, briefly explain why.

Disclaimer: The findings on this IJ Template are preliminary and do not represent an official finding against a Medicare
provider or supplier. Form CMS-2567 is the only form that contains official survey finding.
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Transmittals Issued for this Appendix
Subject

Impl
Date

R187SOMA 03/06/2019

Revision to the State Operations Manual
(SOM 100-07) Appendix Q

03/06/201 N/A
9

R102SOM

02/14/2014

State Operations Manual (SOM) Appendix Q 02/14/201 N/A
revisions for Intermediate Care Facilities for 4
Individuals with Intellectual Disabilities
(ICF/IID)

R01SOM

05/21/2004

Initial Release of Pub 100-07

Rev #

Issue Date

N/A

CR#

N/A
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
JODI GILL, as Representative and Next Friend of
GLENN OSCAR GILL, a Long Term Care
Facility Resident, on his behalf and on behalf of
all others Similarly Situated
and
GREG HUBERT, as Representative and Next
Friend of NETHIA KNIGHT, a Long Term Care
Facility Resident, on her behalf and on behalf of
all others Similarly Situated

Hon. Harvey Bartle
Case No. 20-cv-02038
CLASS ACTION

Plaintiffs,
vs.
PENNSYLVANIA DEPARTMENT
OF HEALTH
CERTIFICATE OF SERVICE
I hereby certify that on May 13, 2020, I served the Plaintiffs’ Motion for Class Certification,
supporting Memorandum of Law and Exhibits on Kevin Hoffman, Esquire, counsel for Defendant,
Pennsylvania Department of Health, via email.

_______________________________
Theresa M. Blanco, Esquire

