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• Anita Cameron, Director of Minority Outreach, Not Dead Yet, Rochester, NY 
• Suzanne Klug, member Jane Addams Senior Caucus, Illinois nursing facility resident until late 

January, 2020 
• Tony Primer, current nursing facility resident in Chicago, IL, for six years 
• Marcie Roth, CEO, World Institute on Disability, Washington, DC 
• Esther Sanders, Transition Coordinator, Progress Center for Independent Living, Forest Park, IL 
• Lyndsay Sullivan,Officer, Chicago ADAPT, current nursing facility resident in Chicago, IL, for six 

years 
• Fran Tobin, Executive Director, Alliance for Community Services, Chicago, IL 
• Misty Dion, CEO, Roads to Freedom Center for Independent Living, Williamsport, PA 

Available for questions 

• Jodie Baney, RN, Director of Long Term Services & Supports, (RTFCIL) 

Attached supporting materials: 

• IRRC Statement of Values & Objectives 
• ACLU, SEIU et al petition to U.S. Dept. of Human Services (June 23, 2020) – excerpts from a 36pp 

document, highlighting calls for reducing the census of institutions 
• Bazelon Center for Mental Health Law statement on decreasing number of individuals in psychiatric 

hospitals during the pandemic 
• National statement to Board of Governors, signed by 40+ organizations, to enact emergency 

relocations from congregate settings during the pandemic 
• Centers for Disease Control and Prevention webpage on LTC facilities showing chronic issue with 

preventable infections in congregate settings 
• U.S. Government Accountability Office:“Infection Control Deficiencies Were Widespread and 

Persistent in Nursing Homes Prior to COVID-19 Pandemic” (May 20, 2020), showing infection 
control deficiencies in 54% of Illinois nursing homes in 2017, the fifth highest percentage in the 
country. Illinois, in this paper, has the third highest number of deficient facilities in the country 
– 394 out of 728 total Illinois facilities. 

• ADA PARC datasheet showing Illinois ranked 51st in states (including DC) providing community 
settings for working-age people with disabilities. About 19,000 people with disabilities ages 18-
64 reside in Illinois nursing facilities. 

• IDPH link to Long-term care COVID-19 infection statistics: 
https://www.dph.illinois.gov/covid19/long-term-care-facility-outbreaks-covid-19 
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Statement of Values and Objectives 

The Institutional Rescue and Recovery Coalition is a collective of organizations and 

individuals responding to the unprecedented impact of the Coronavirus on people 

in Illinois institutions. To this end, we call for immediate, expanded action by state, 

local and federal governments, in consultation with stakeholders, to meet the 

increasingly dire public health crisis threatening institutional residents and staff.  

More than half of all COVID‐19 deaths in Illinois have been among the small 

fraction of the population that live and work in institutions. This is no coincidence.  

We hold that institutional settings, regardless of facility safeguards, create 

heightened risks of infection and infection‐related deaths for residents and 

workers over those in non‐congregate settings.  While we advocate for restored or 

stronger oversight, greater transparency and regulatory controls, as well as 

protective measures within institutions, we assert that the most humane and 

effective response to this pandemic is organized emergency relocations.   

We assert that ableist and racist policies laid the groundwork for the humanitarian 

crisis we find Illinois institutions in today and that continuing the forced 

containment of Illinoisans in congregate settings perpetuates discriminatory 

attitudes and practices at the cost of thousands of lives.  The state’s segregationist 

strategies that allow for only shelter‐in‐place and ad hoc hospitalizations for 

institutionalized Illinoisans during the pandemic exacerbate separate and unequal 

policies based on ill‐informed prejudices and in spite of a wealth of evidence 

showing non‐congregate settings to be safer alternatives.  We assert that: 

1) The high infection rates in institutions such as nursing homes are reflective 

of congregate setting failures and not an inevitable outcome due to the 

medical profiles of their residents. 

2) The absence of emergency relocation strategies is not due to logistical or 

practical barriers but arises from a lack of political will to support and 

safeguard this population. 

   



 
   
 

3) Decreasing or eliminating both the oversight capabilities and liability of 

institutions has further endangered their residents and staff. 

4) People in congregate settings must be given protections and protocols that 

are commensurate with the broader population, including equitable 

supports and options for physical distancing to ensure their well‐being. 

5) While additional protective measures against the Coronavirus within 

institutions mitigate setting risks and must be increased, they have proven 

incapable of overcoming the inherent failures of those settings or of 

reducing rates of infection and deaths to levels found in the general 

population; therefore: 

6) Organized emergency relocations must be a core component of our state’s 

pandemic response strategies for people in institutions 

To these points, our demands are: 

 
1. Immediately establish protocol and implement emergency relocation 

programs for institutionalized Illinoisans. Our goal of no more than one 
person per facility living unit would help establish physical distancing called 
for by the CDC. 

2. Rescind Executive Order 2020‐19 that grants healthcare facilities immunity 
from civil liability during the COVID‐19 crisis. 

3. Immediately allow long‐term care ombudsmen and transition coordinators 
access to long‐term care facilities. 

4. Deliver sufficient protective gear to all institutional residents and staff that 
ensures compliance with CDC guidelines, and publicly post weekly updates 
on the types and amounts of supplies provided to each institution. 

5. Immediately develop protocol to accelerate the implementation of the 
Colbert, Williams, and Ligas Consent Decrees.  

6. Expedite home and community‐based eligibility determinations for those 
who want to remain in the community or who refuse to return to unsafe 
congregate settings. 
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> 
SEIU 
Stronger Together 

PETITION 

OF AMERICAN CIVIL LIBERTIES UNION, SERVICE EMPLOYEES 
INTERNATIONAL UNION, AMERICAN ASSOCIATION OF PEOPLE WITH 

DISABILITIES, AUTISTIC SELF-ADVOCACY NETWORK, DISABILITY 
RIGHTS EDUCATION AND DEFENSE FUND, NATIONAL COUNCIL ON 
INDEPENDENT LIVING, PARTNERSHIP FOR INCLUSIVE DISASTER 

STRATEGIES AND WORLD INSTITUTE ON DISABILITY 

INTRODUCTION 

Less than one-half of one percent of the U.S. population lives in a nursing 
home.1 Yet, to date, according to data published by the U.S. Department for Health 
and Human Services (HHS), at least 29,497 residents and staff of nursing homes in 
the United States have died of the coronavirus2-27 percent of total deaths to date.3 

Staff death rates exceed even those of staff working in federal prisons and meat 
packing facilities, based on the data that have been reported.4 

1 See National Center for Health Statistics, HHS, Long-Term Care Providers and Services 
Users in the United States, 2015-2016 [hereinafter Long-Term Care Statistics], at 76 (Feb. 
2019) (identifying 1,347,600 nursing home residents in the United States in 2016); U.S. and 
World Population Clock, U.S. Census Oast visited June 22, 2020) (calculating United States 
population as of Dec. 31, 2016 was 324,070,652). 

2 CMS, COVID-19 Nursing Home Data [hereinafter CMS Nursing Home Data] Oast 
updated June 18, 2020), https://data.cms.gov/stories/s/COVID-19-Nursing-Home
Data/bkwz-xpvg (including data submitted as of week ending June 7, 2020). 

3 Coronavirus Disease 2019 (COVID-19) in the U.S., Centers for Disease Control and 
Prevention Oast visited June 22, 2020), https://www.cdc.gov/coronavirus/2019-ncov/cases
updates/cases-in-us.html (reporting daily death count, which was 109,192 as of June 7, 
2020). 

4 Compare Employees on nonfarm payrolls by industry sector and selected industry detail, 
U.S. Bureau of Labor Statistics (June 5, 2020), 
https://www.bls.gov/news.release/empsit.t17.htm (reporting 1,534,300 workers employed in 
nursing home facilities) and CMS Nursing Home Data, supra note 2 (data current as of 
June 18, 2020 showing 534 staff deaths, or a 0.036% staff death rate) with COVID-19 
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Creating the tinderbox and letting it burn. Before COVID·19, HHS 
knew that many nursing homes did not have proper infection control 
procedures. It knew that nursing homes were understaffed. It knew that 
staff were not properly trained. When COVID·19 surfaced in this country, 
HHS knew nursing homes were ill·prepared to manage the crisis. But in 
response to the pandemic, HHS eased inspections, lifted reporting 
requirements, waived training requirements, and failed to prioritize PPE and 
testing. 

Failing to reduce crowding in nursing homes and other congregate 
settings for people with disabilities, both before the COVID-19 pandemic, 
and once the pandemic hit. The Supreme Court's Olmstead decision created 
an obligation to reduce the institutionalization of people with disabilities. 
CMS has Home and Community Based Service programs to expand and 
support community living. Yet, HHS did little to advance this mandate. In 
the face of COVID-19, HHS should have recognized the dangers in these 
congregate settings; it should have recognized that a lower census would 
make social distancing possible. But HHS has taken little action to divert 
people from entering nursing homes or other congregate settings for people 
with disabilities or to increase appropriate discharges from such settings for 
those residents who wish to move to the community. 

Issuing incomplete, inconsistent, and confusing guidance, that, in its 
omissions and directives, responds more to the needs of nursing home owners 
than nursing home residents and staff. For example, HHS instructs nursing 
homes to admit residents without testing for COVID-19, but does not require 
these new admissions to be separated from others - criteria that keep up the 
population of the home at the expense of the health and well-being of the 
residents. The guidance to other congregate settings for people with 
disabilities is even more threadbare. For example, CDC tells group home 
administrators that they "may want to consider screening residents, workers, 
and essential volunteers for signs and symptoms of COVID-19."28 

This week marks the twenty-first anniversary of Olmstead v. L.C., the 
landmark Supreme Court decision for the disability rights community. In this 
decision, the United States Supreme Court recognized that "unjustified institutional 

updated June 5, 2020), https://www.cms.gov/Medicare/Quality-Initiatives-Patient
Assessment-Instruments/NursingHomeQualityinits/Staffing-Data-Submission-PBJ. 

28 CDC, Guidance for Group Homes for Individuals with Disabilities [hereinafter Guidance 
for Group Homes] Oast reviewed May 27, 2020), https://www.cdc.gov/coronavirus/2019-
ncov/community/group-homes.html. 
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II. 

Petition to HHS, CMS, CCSQ, and CDC I June 23, 2020 

Requested Actions: 

CMS and CCSQ should: 

(1) Rescind and modify the QS0-20-29-NH to: 

(a) Include infection prevention and control standards in the inspection 
survey protocol consistent with the above noted inadequacies; 

(b) Include for all facilities the "standard" inspection survey elements 
that assess abuse, neglect, and exploitation; and 

(c) Require the survey for all congregate settings for people with 
disabilities that are subject to CMS oversight and inspection. 

(2) Rescind and modify its guidance of June 1 to require a Root Cause 
Analysis, and notification of the State Long-Term Care Ombudspeople, for 
every deficiency associated with Infection Control requirements. 

(3) Given the suspension of the "Standard" survey, respond to all complaints 
and facility-reported incidents at the "actual harm" as well as ''immediate 
jeopardy" level. 

REDUCE THE CENSUS IN CONGREGATE SETTINGS 

HHS, and its agencies, have completely failed to wield the many policy and 
funding tools at their disposal to ensure that residents of nursing homes and other 
congregate settings for people with disabilities have alternative and safer places to 
stay and receive care. Despite HHS's legal obligation to support independent living 
wherever and whenever possible, 80 and despite the existence of programs such as 
Home and Community Based Services,81 HHS has failed to direct, support, or 
encourage states and nursing homes and other congregate settings for people with 
disabilities to safely and appropriately reduce their nursing home population.B2 

80 Olmstead v. L.C., 527 U.S. 581 (1999); Section 504 of the Rehabilitation Act, 29 U.S.C. § 
794. 

81 Home & Community Based Services, Medicaid.gov 
https://www.medicaid.gov/medicaidlhome-community-based-services/index.html (last 
visited June 22, 2020). 

82 The CDC has required such consideration in correctional and detention facilities. See 
CDC, Interim Guidance on Management ofCoronavirus Disease 2019 (COVID-19) in 
Correctional and Detention Facilities (reviewed May 7, 2020), 
https://www.cdc.gov/coronavirus/2019-ncov/community/correction-detention/guidance-
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Petition to HHS, CMS, CCSQ, and CDC I June 23, 2020 

Despite the alarming death rates in the homes, the inability of many facilities to 
comply with basic prevention and inspection measures (social distancing, regular 
testing, PPE), staffing shortages, and preexisting deficiencies in infection control 
compliance---HHS has taken more steps to support nursing home operators than to 
support nursing home residents. Indeed, since the onset of the pandemic, CMS has 
waived the one program that is intended to divert people with disabilities from 
nursing homes, the PASSR program (Pre-Admission Screening and Annual 
Resident Review).B3 Pursuant to their obligations under Section 504 of the 
Rehabilitation Act, the agencies must take all steps to reduce the population of 
nursing homes and other congregate settings for people with disabilities, in a 
framework that prioritizes the health and safety of residents and staff. 

Requested Actions: 

(1) CMS should immediately rescind the waiver of the PASRR program. 

(2) As part of the IFC, HHS and CMS should require that no congregate 
setting for people with disabilities should accept new residents who have 
not been through diversion assessment and planning and make clear that, 
at least during the pendency of this pandemic, if an appropriate housing 
option other than a congregate facility is available, and the resident 
consents, that housing options should be the first choice for placement. 

(3) In conjunction with the IFC, and in furtherance of taking all appropriate 
steps to reduce the census for those residents who wish to move to the 
community, HHS and CMS should: 

(a) Issue guidance setting forth for states all options available to 
support alternatives to nursing homes and other congregate 
settings for people with disabilities, including programs to pay 
family members for support; waivers for Home and Community 
Based Services; Community First Choice waivers; and innovative 
and effective alternatives to hospitalization, such as "Hospital at 
Home" programs, 84 emergency personal assistance registries, and 
cohorting in alternative housing while transitioning to the 

correctional-detention.html (requiring facilities to "[e]xplore strategies to prevent over
crowding of correctional and detention facilities during a community outbreak"). 

83 CMS Blanket Waivers, supra note 59, at 16. 

84 Sarah Klein, ''Hospital at Home" Programs Improve Outcomes, Lower Costs But Face 
Resistance from Providers and Payers, The Commonwealth Fund (last visited June 22, 
2020), https://www.commonwealthfund.org/publications/newsletter-articlelhospital-home
programs-improve-outcomes-lower-costs-face-resistance. 
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community.ss 

(b) Issue guidance to states affirmatively conf"rrming family members 
may serve as paid support workers within both agency-managed 
and self-directed service programs and reminding states of the 
availability of Appendix K waivers to permit payment to family 
members. 

(c) Commit in writing to provide states with at least 90 days' notice 
prior to expiration of Appendix K waivers to provide states with 
sufficient time to make permanent those changes first allowed in 
Appendix K and state plan amendments due to the public health 
emergency. 

(d) Issue guidance to states directing them to grant immediate access 
to Independent Living Center staff, Aging and Disability Center 
Ombudspeople, Protection and Advocacy staff, and others with 
expertise in transitioning people from institutions to the 
community, so that they may speak directly to all residents in 
congregate facilities, either in-person (with appropriate PPE 
provided) or via the internet, to introduce an offer of assistance for 
relocating and an assessment of each person's desire to move to a 
safer location, either temporarily or with the option to make a 
permanent transition to the community. 

(e) Exercise their authority to issue 1915(c) waivers,86 1915(i) and 

ss Silvia Yee, DREDF Policy Recommendations for Reducing COVID-19 Nursing Home 
Deaths Through Innovative HCBS (May 21, 2020) https://dredf.org/2020/06/04/dredf-policy
recommendations-for-reducing -covid -19-nursing-home-deaths-through-innovative-hcbs/. 

se CMS has the statutory authority to support states in provision of Home & Community 
Based Services. As the federal Medicaid website states, ''Within broad Federal guidelines, 
States can develop home and community-based services waivers (HCBS Waivers) to meet 
the needs of people who prefer to get long-term care services and supports in their home or 
community, rather than in an institutional setting." Home & Community-Based Services 
1915(c), Medicaid.gov, https://www.medicaid.gov/medicaid/home-community-based
serviceslhome-community-based-services-authoritieslhome-community-based-services-
1915c/index.html (last visited June 21, 2020). These are known as 1915(c) waivers. See 
State Waivers List, Medicaid.gov, https://www.medicaid.gov/medicaidlsection-1115-
demo/demonstration-and-waiver
listlindex.html?f"/o5B0%5D=waiver_authority_facet%3A1571&search_api_fulltext=&items_ 
per_page=10&f"/o5B0%5D=waiver_authority_facet%3A1571&page=4#content#content#cont 
ent (last visited June 21, 2020). According to the website: 

"States can offer a variety of unlimited services under an HCBS Waiver program. Programs 
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During the Pandemic, States and Localities Must Decrease the Number of Individuals 

In Psychiatric Hospitals, By Reducing Admissions and Accelerating Discharges 

 

 In recent weeks, as the nation has faced the historic challenge of COVID-19 significant 

attention has been paid to the public health risks of confining people in close quarters in jails and 

prisons.  Health and correctional professionals have described the risks – to inmates, staff, and 

local communities – and urged de-carceration efforts, and the Bazelon Center has urged states 

and localities to dramatically reduce the number of people with mental illness in jail.1  Much less 

attention has been paid to the public health risks of confining people in psychiatric hospitals.  

That must change.  Serious efforts must be made to reduce the population of psychiatric 

hospitals. 

 

The Public Health Risk 

 

Like those incarcerated, patients in psychiatric facilities live in close quarters, and many 

have health conditions that place them at risk.  Indeed, people with serious mental illness have 

more medical issues than the population at large. Staff often do not have access to personal 

protective equipment.  Staff shortages may develop, compromising patient care and safety.  

Asymptomatic staff and newly admitted patients can bring the virus into the facility, where it can 

rapidly spread.  As the virus spreads, staff can bring the virus to their families and communities.   

 

 Psychiatric hospitals, like correctional facilities, are potential incubators for the virus.  

While the danger has been recognized,2 little information is available about the steps states, 

localities, and the hospitals themselves are taking to mitigate the danger.  The American 

                                                           
1  Bazelon Center for Mental Health Law, The Urgency of Reducing the Jail Population During the 

COVID-19 Crisis (April 6, 2020), http://www.bazelon.org/wp-content/uploads/2020/04/04-06-20-BC-

Statement-on-Jail-Diversion-During-COVID-19.pdf. 
2  Dinah Miller, M.D., Coronavirus on the Inpatient Unit: A New Challenge for Psychiatry, MDedge 

(March 3,2020),  https://www.mdedge.com/psychiatry/article/219014/schizophrenia-other-psychotic-

disorders/coronavirus-inpatient-unit-new (noting, among other things, that “psychiatry units are not set up 

to have aggressive infection control, staff and patients don’t typically wear protective gear…”); Jeffrey 

Geller & Margarita Abi Zeid Daou, Patients With SMI in the Age of COVID-19: What Psychiatrists Need 

to Know, Psych. Online (Apr 7, 2020) [hereinafter What Psychiatrists Need To Know] (stating that “the 

hospital is at high risk not only to have an infection sweep through it, but also to be a center that seeds a 

community”),  https:// psychnews.psychiatryonline.org/doi/10.1176/appi.pn. 2020.4b39.  

http://www.bazelon.org/wp-content/uploads/2020/04/04-06-20-BC-Statement-on-Jail-Diversion-During-COVID-19.pdf
http://www.bazelon.org/wp-content/uploads/2020/04/04-06-20-BC-Statement-on-Jail-Diversion-During-COVID-19.pdf
https://www.mdedge.com/psychiatry/article/219014/schizophrenia-other-psychotic-disorders/coronavirus-inpatient-unit-new
https://www.mdedge.com/psychiatry/article/219014/schizophrenia-other-psychotic-disorders/coronavirus-inpatient-unit-new
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Psychiatric Association’s compilation of state actions to address the pandemic identifies action to 

mitigate risk in correctional facilities but not in psychiatric facilities.3   

 

Actions Needed  

 

  Psychiatric hospitals should of course follow public health guidance issued by the 

Centers for Disease Control (CDC) and other experts, including for quarantining those exposed 

to the virus.4  In addition, however, states, localities, and hospitals should take aggressive 

action to reduce the number of people confined in psychiatric hospitals.  The federal 

government’s Substance Abuse and Mental Health Services Administration (SAMHSA) has 

urged, with respect to admissions, that “[b]ecause of the substantial risk of coronavirus spread 

with congregation of individuals in a limited space such as in an inpatient or residential 

facility… outpatient treatment options [should] be used to the greatest extent possible.  Inpatient 

facilities should be reserved for those for whom outpatient measures are not considered an 

adequate clinical option, i.e., for those with mental disorders that are life-threatening, (e.g.: the 

severely depressed suicidal person).”5   

 

 Additionally, discharges should be accelerated.6  To facilitate a decrease in the 

psychiatric inpatient population, the federal government, states, and localities should increase 

their support of community providers of outpatient mental health treatment.  The federal 

government has increased the share it pays for most Medicaid funded services, including 

community services.7  Restrictions on telemedicine have largely been lifted.  However, 

community providers, already strapped before the pandemic, need greater funding and greater 

access to technology and personal protective equipment.   

 

                                                           
3 American Psychiatric Association, Practice Guidance for COVID-19, State-By-State Guide (Apr. 10, 

2020), https://www.psychiatry.org/psychiatrists/covid-19-coronavirus/practice-guidance-for-covid-19. 

There is an overlap between individuals involved in the criminal justice system and those in psychiatric 

hospitals.  State hospitals especially have high numbers of forensic patients.  Additionally, a substantial 

number of individuals with serious mental illness cycle in and out of both jails and hospitals.   
4 CDC COVID-19 guidance documents are collected at https://www.cdc.gov/coronavirus/2019-

ncov/communication/guidance-list.html?Sort=Date%3A%3Adesc. 
5 SAMHSA, Considerations for the Care and Treatment of Mental and Substance Use Disorders in the 

COVID-19 

Epidemic (March 20, 2020), https://www.samhsa.gov/sites/default/files/considerations-care-treatment-

mental-substance-use-disorders-covid19.pdf.  As SAMHSA stated:  “There are many [outpatient] options 

for treating mental and substance use disorders which have an evidence base and/or are best practices.”  

Id. 
6  Dr. Geller and Dr. Daou advise state hospital leaders to use as a resource the CDC’s guidance for 

correctional facilities.  “We make no statement here that state hospitals are like jails and prisons, but these 

are the best guidelines available that address how to manage a population locked in a facility in close 

quarters where all the previous day-to-day rules need to be changed.”  What Psychiatrists Need To Know, 

supra note 2.   
7  The CARES Act included a provision increasing the federal matching rate by 6.2 points.   

https://www.psychiatry.org/psychiatrists/covid-19-coronavirus/practice-guidance-for-covid-19
https://www.cdc.gov/coronavirus/2019-ncov/communication/guidance-list.html?Sort=Date%3A%3Adesc
https://www.cdc.gov/coronavirus/2019-ncov/communication/guidance-list.html?Sort=Date%3A%3Adesc
https://www.samhsa.gov/sites/default/files/considerations-care-treatment-mental-substance-use-disorders-covid19.pdf
https://www.samhsa.gov/sites/default/files/considerations-care-treatment-mental-substance-use-disorders-covid19.pdf
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 Access to housing must be increased, including to meet the needs of people with serious 

mental illness who in other circumstances would be hospitalized.  Newly available housing 

subsidies made available through the CARES Act should be used.  Vacant hotel rooms and 

college dorms should be used.  Trailers including those provided by the Federal Emergency 

Management Agency (FEMA) and even recreational vehicles should be deployed as needed.   

 

 In many cases, families will offer to temporarily house and care for relatives being 

discharged from or not admitted to hospitals.  More will do so if support is available from 

community providers.  Many nursing home residents are being discharged to live with families.  

The same can happen with psychiatric patients.   

 

 Reductions in inpatient care should be informed by local circumstances, including 

whether there have been confirmed COVID-19 cases at the hospital.  Hospitals should act 

quickly to reduce the number of inpatients before the virus has entered the facility.  Whether or 

not there are confirmed cases at the facility, health precautions should be implemented as part of 

the discharge process, including, as appropriate, supporting individuals to self-quarantine upon 

discharge.  In addition, individuals being discharged should be fully briefed on community 

resources, ongoing and newly created, that are available to them, and they should receive a cell 

phone with prepaid minutes if they would not otherwise have a way to communicate remotely 

with community providers.  Community providers, as feasible, should virtually participate in 

discharge planning.    

 

Individualized Decisions 

 

 In identifying individuals to discharge and in triaging admissions, consideration should 

be given to:     

 

 The individual’s access to housing, the type of housing to which the individual has access 

(and if congregate, the risks there), and, if housing is not available, the individual’s 

experiences while homeless,   

 The individual’s ability for self-care, including with available support from family, 

friends, neighbors, and community providers,   

 The individual’s ability, with available support, to take precautions during the pandemic, 

including physical distancing and wearing a mask,8 and 

 The individual’s access to medications and the impact if access is lacking.        

    

                                                           
8   “Some state departments of mental health have set up designated residences where individuals who test 

positive for the virus but are not in need of hospital care can live.”  What Psychiatrists Need To Know, 

supra note 2.  
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 Communities face many challenges as a result of the COVID-19 pandemic, including the 

challenge of mitigating the pandemic’s effects on mental health.  One challenge that needs to 

receive more attention is reducing the number of people confined in psychiatric facilities.  



June 22, 2020 

FOR IMMEDIATE RELEASE – NATIONAL GOVERNORS ASSOCIATION     

NATIONAL CALL TO ACTION:  

EMERGENCY RELOCATION OF CONGREGATE SETTING RESIDENTS; SAVE 
LIVES NOW! 

Congregate settings are inherently unsafe, especially during a pandemic.  The stark and 
horrifying reality of this is painfully evident now as the COVID-19 pandemic tears 
through these facilities.  Many of the people in these facilities are black and brown and 
most are poor.  All are at inordinate risk and are dying in disproportionate numbers. 
This must stop.  We can help.  People with disabilities living in our communities, in 
their own homes, have a radically lower infection rate than people living in congregate 
settings.  We know that home and community based services are a cost effective 
solution.  

We, the undersigned, including people with disabilities, disability advocates, 
Independent Living Centers, disability organizations, and our allies - do hereby issue 
this Call to Action to IMMEDIATELY relocate people with disabilities confined in 
congregate facilities infected by COVID-19 infection. 

We not only expect but demand that the full weight and force of Federal, State, and 
Local government is mobilized immediately, with the fierce urgency of now, to enforce 
disability civil rights laws and relocate people from congregate settings as life-saving 
and life-sustaining imperatives.  The following steps must happen now: 

 Relocate residents to safe, non-congregate, cohort settings that house no more 
than one person per room 

 Identify residents who want to transition to Home & Community Based Services 
(HCBS) 

 Require that institutions / long-term care facilities grant access to essential CIL 
staff and transition coordinators in order to implement these relocation plans 

 Expedite HCBS eligibility determinations for those who want to remain in the 
community OR who refuse to return to an unsafe congregate setting   

 Work with your Department of Commissioners, etc. to utilize alternative funds 
(such as FEMA Public Assistance Category B funds) to cover the costs of care, 
shelter and food during disaster relocations  

 Immediately lift the restrictions on visitations. Data shows visits from family are 
critical to the well-being and quality of life of people housed in these congregate 
settings.  Not allowing visitations is contributing to the increases in death 

The undersigned call for a multi-pronged approach to preventing additional abuse and 
neglect in congregate settings due to pandemic policies and responses. The first prong 
is to divert people with disabilities from ever going to congregate facilities by ensuring 
that they have adequate support at home and in the community. The second is to 
support people in congregate facilities, with and without COVID-19, in transitioning back 



to the community with adequate health care, infection control, daily living support, and 
opportunities for improved pandemic outcomes. 

Many local Centers for Independent Living have the expertise to spearhead immediate 
transitions out of congregate settings.  But this requires the full support, backing and 
reimbursement measures of agencies as laid out by, for example, FEMA Public 
Assistance Emergency Protective Measures, Category B (p. 57).  The FEMA language 
states that funds cover: evacuate and shelter individuals to meet their life-saving and life 
sustaining needs; their rights to be served in the most integrated setting appropriate to 
their needs; as well as all other mechanisms available to meet the emergency 
protection obligations of recipients and sub recipients of federal financial assistance.  

We demand that CILs and / or other transition personnel have immediate access to 
congregate settings as part of the Strike Teams that have been created and 
implemented.  It is imperative that we be able to identify, evaluate and coordinate plans 
for relocation to accessible hotels, dorms, and other structures suitable for safe 
supports and occupancy.  

It is wholly unacceptable to continue the current position that proposes to make 
congregate settings “better.”  This is NOT the answer.  We must liberate our brothers 
and sisters and siblings from these congregate settings and into permanent, 
sustainable, integrated, accessible and affordable housing with the support and services 
they require to maintain their health, safety, independence and dignity.  This is the only 
acceptable answer.  

 

The organizations listed below have signed on in support and in solidarity of the 
Emergency Relocation of Congregate Setting Residents 

 

Access Living, IL 

ADAPT Delaware 

ADAPT Indiana  

Alliance for Community Services 

Ann Arbor Center for Independent Living  

Association of Programs for Rural Independent Living  

Atlantis ADAPT, CO 

Atlantis Community, Inc., CO 

Center for Public Representation, DC 

Chicago ADAPT 

Colorado Cross-Disability Coalition  



Davis Integrated Services, LLC 

Democratic Disability Caucus of Florida  

DIRECT Center for Independence, Inc. AZ 

Everybody Counts Center for Independent Living, IN 

Georgia ADAPT 

Gulf Coast ADAPT 

Illinois Network of Centers for Independent Living  

Jane Addams Senior Caucus 

Kansas ADAPT 

Lake County Center for Independent Living, IL 

Liberty Resources 

LIFE Center for Independent Living, IL 

Mass ADAPT 

Montana ADAPT 

National ADAPT 

National Council on Independent Living 

North Central PA ADAPT 

Northwestern Illinois Center for Independent Living 

Not Dead Yet 

Olmstead Network 

Pennsylvania Council on Independent Living 

PA ADAPT 

Progress Center for Independent Living, IL 

REACH Resource Centers on Independent Living TX 

Roads to Freedom CIL 

Shriver Center on Poverty Law, IL 

Southern Illinois Center for Independent Living  

Southwest Center for Independence, CO 

Statewide Independent Living Council of Illinois 

Task Force for Attendant Services, IL 



The Coelho Center for Disability Law, Policy and Innovation, CA 

The Going Home Coalition 

The Partnership for Inclusive Disaster Strategies, PA 

Washington ADAPT 

World Institute on Disabilities, DC 



(:DC 
'" 

Centers for Disease Control and Prevention 
CDC 24/7: Sa ving Lives. Protecting Peop le'M Search 

Nursing Homes and Assisted Living (Long-term Care Facilities [LTCFs]) 

Nursing homes, ski lled nursing faci lit ies, and assisted living 

faci li ties, (collect ively known as long-term care facilit ies, L TCFs) 

provide a variety of services, both medical and personal care, to 

people who are unable to manage independently in the 

community. Over 4 mill ion Americans are admitted to or reside 

in nursing homes and skilled nursing facilities each year and 

nearly one million persons reside in assisted living facilities. 

Data about infections in L TCFs are limited, but it has been 

estimated in the medical literature that: 

• 1 to 3 mill ion serious infect ions occur every year in these 

faci li ties. 

• Infections include urinary t ract infection, diarrheal diseases, 

antibiotic-resistant staph infect ions and many others. 

• Infections are a major cause of hospitalization and death; as 
many as 380,000 people die of the infections in L TCFs every 

year. 
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441 G St. N.W. 
Washington, DC  20548 

 

May 20, 2020      
 
The Honorable Ron Wyden 
Ranking Member 
Committee on Finance 
United States Senate  
 
Infection Control Deficiencies Were Widespread and Persistent in Nursing Homes Prior 
to COVID-19 Pandemic 
  
Dear Senator Wyden:  
 
The Coronavirus Disease 2019 (COVID-19) originated in late 2019 as a new and highly 
contagious respiratory disease causing severe illness and death, particularly among the 
elderly.1 Because of this, the health and safety of the nation’s 1.4 million nursing home 
residents—who are often in frail health and living in close proximity to one another—has been a 
particular concern. One of the first major outbreaks reported in the U.S. occurred in a 
Washington State nursing home in February 2020. Since then, there has been a rapid increase 
in the number of COVID-19 cases in U.S. nursing homes, with estimates of more than 25,000 
deaths as of May 2020.2   
 
The Centers for Medicare & Medicaid Services (CMS), an agency within the Department of 
Health and Human Services (HHS), is responsible for ensuring approximately 15,500 nursing 
homes nationwide meet federal quality standards to participate in the Medicare and Medicaid 
programs. These standards require, for example, that nursing homes establish and maintain an 
infection prevention and control program.3 To monitor compliance with these standards, CMS 
enters into agreements with agencies in each state government—known as state survey 
agencies—and oversees the work the state survey agencies do.  
 
In general, CMS requires that state survey agencies conduct standard surveys, or evaluations, 
approximately once each year of the state’s nursing homes and investigate both complaints   

                                                 
1Patel, A., Jernigan, D.B. “Initial Public Health Response and Interim Clinical Guidance for the 2019 Novel 
Coronavirus Outbreak—United States, December 31, 2019–February 4, 2020.” CDC Morbidity and Mortality Weekly 
Report. vol. 69: 140–146 (2020).  

2For examples, see Kaiser Family Foundation, “State Reports of Long-Term Care Facility Cases and Deaths Related 
to COVID-19 (as of May 7, 2020),” May 7, 2020. Also, see K. Yourish, K.K.R. Lai, D. Ivory, and M. Smith, “One-Third 
of All U.S. Coronavirus Deaths are Nursing Home Residents or Workers,” New York Times, May 11, 2020. 

3At a minimum, nursing homes must (1) have a system to prevent, identify, report, investigate, and control infections 
and communicable diseases for all residents, staff, volunteers, visitors, and others providing services in the home; (2) 
have written standards, policies, and procedures for their infection prevention and control program; (3) have antibiotic 
use protocols and a system to monitor antibiotic use; and (4) have a system for recording incidents identified under 
the home’s infection prevention and control program and any corrective actions taken. 42 C.F.R. § 483.80(a)(1)-(4) 
(2019). 
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from the public and facility-reported incidents regarding resident care or safety.4 If a surveyor 
from a state survey agency determines that a nursing home violated a federal standard during a 
survey or investigation, a nursing home receives a deficiency code specific to that standard, 
known as a deficiency. Surveyors then classify cited deficiencies into categories according to 
scope (the number of residents potentially affected) and severity (the potential for or occurrence 
of harm to residents).5  
 
When nursing homes are cited with deficiencies, federal enforcement actions can be imposed to 
encourage homes to make corrections.6 In general, for deficiencies with a higher scope and 
severity, CMS may impose certain enforcement actions so that the enforcement actions are 
implemented—that is, put into effect—immediately.7 For other deficiencies with a lower scope 
and severity, the nursing home may be given an opportunity to correct the deficiencies, which, if 
corrected before the scheduled effective date, can result in the imposed enforcement action not 
being implemented. Nursing homes are required to submit a plan of correction that addresses 
how the home would correct the noncompliance and implement systemic change to ensure the 
deficient practice would not recur.8 
 
In light of the COVID-19 pandemic, you asked us to examine CMS’s oversight of infection 
prevention and control protocols and the adequacy of emergency preparedness standards for 
emerging infectious diseases in nursing homes, as well as CMS’s response to the pandemic. 
This report describes the prevalence of infection prevention and control deficiencies in nursing 
homes prior to the COVID-19 pandemic. Future GAO reports will examine more broadly 
infection prevention and control and emergency preparedness in nursing homes and CMS’s 
response to the COVID-19 pandemic, including recent actions CMS has announced.9  
 
To describe the prevalence of infection prevention and control deficiencies in nursing homes 
prior to the COVID-19 pandemic, we reviewed CMS guidance and analyzed data on nursing 

                                                 
4By law, every nursing home receiving Medicare or Medicaid payment must undergo a standard survey during which 
teams of state surveyors conduct a comprehensive on-site evaluation of compliance with federal quality standards. 
These surveys must occur at least once every 15 months, with a statewide average interval for surveys not to exceed 
12 months.  
5CMS categorizes deficiencies into one of three scope categories based on whether the incident was: (1) an isolated 
occurrence; (2) a part of a pattern of behavior; or (3) a widespread behavior. CMS categorizes deficiencies into one 
of four severity categories based on whether the deficiency constitutes: (1) no actual harm with a potential for minimal 
harm; (2) no actual harm with a potential for more than minimal harm, but not immediate jeopardy; (3) actual harm 
that is not immediate jeopardy; or (4) immediate jeopardy to resident health or safety.  

6CMS guidance does not require enforcement actions be imposed for all deficiencies. Enforcement actions include, 
but are not limited to, directed in-service training, fines known as civil money penalties, denial of payment, and 
termination from the Medicare and Medicaid programs.  

7The scope and severity of a deficiency is one of the factors that CMS may take into account when imposing 
enforcement actions. CMS may also consider a nursing home’s prior compliance history, desired corrective action 
and long-term compliance, and the number and severity of all the nursing home’s deficiencies. 

8The plan of correction serves as the nursing home’s allegation of compliance. Depending on the severity of the 
deficiency cited, surveyors revisit the nursing home to ensure that the home actually implemented its plan and 
corrected the deficiency.   

9See, for example, CMS, Center for Clinical Standards and Quality/Quality Safety & Oversight Group, Upcoming 
Requirements for Notification of Confirmed COVID-19 (or COVID-19 Persons under Investigation) among Residents 
and Staff in Nursing Homes, QSO-20-26-NH (April 19, 2020).   
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home deficiencies cited by surveyors in all 50 states and Washington, D.C., from 2013 through 
2017 provided by CMS for a prior GAO report, with a particular focus on deficiencies related to 
infection prevention and control.10 Using these data, we analyzed the deficiency code used by 
state surveyors when a nursing home fails to meet CMS’s requirements for infection prevention 
and control.11 Also using CMS’s data, we determined the most common type of deficiency 
among nursing homes, the number of nursing homes that had infection prevention and control 
deficiencies, as well as the number of homes with repeated infection prevention and control 
deficiencies over the 5-year period from 2013 through 2017 and the characteristics of those 
homes.  
 
We also used CMS’s data to identify the enforcement actions associated with these 
deficiencies. CMS’s data also included narratives written by state surveyors describing the 
deficiencies they identified. We reviewed examples of these narratives written by state 
surveyors to illustrate infection prevention and control deficiencies with varying severity levels. 
In addition to the 2013 through 2017 data we obtained from CMS for a prior report, we also 
examined the number of nursing homes that had infection prevention and control deficiencies in 
2018 and 2019 by analyzing publicly available data from CMS’s Nursing Home Compare 
website.12 We assessed the reliability of each of the datasets used in our analyses by checking 
for missing values and obvious errors and reviewing relevant CMS documents and other 
documentation from our prior report that used these data. We determined the data were 
sufficiently reliable for the purposes of this reporting objective.  
 
This report focuses on the prevalence of infection prevention and control deficiencies in nursing 
homes in the years prior to the COVID-19 pandemic. It does not examine CMS’s actions to 

                                                 
10GAO, Nursing Homes: Improved Oversight Needed to Better Protect Residents from Abuse, GAO-19-433, 
(Washington, D.C.: June 13, 2019). This report is our most recent analysis of CMS nursing home deficiency data, 
part of a broader GAO body of work examining weaknesses in CMS oversight of nursing homes. For brief summaries 
of GAO reports on the health and welfare of the elderly in nursing homes and other settings since 2015, including any 
recommendations, see Nursing Homes:  Better Oversight Needed to Protect Residents from Abuse, GAO-20-259T, 
(Washington, D.C.: Nov. 14, 2019).  

For the purposes of this report, we include Washington, D.C., when we refer to data for states. 
11CMS’s State Operations Manual provides guidance to state surveyors of nursing homes to determine compliance 
with federal quality standards, including those related to federal infection prevention and control program 
requirements.  We reviewed Appendix PP of the State Operations Manual because it is the section that provides 
guidance to state surveyors about determining compliance with federal quality standards and their associated 
deficiency codes. We used the March 8, 2017, version of the Appendix PP—the most recent version during our 
period of review—when determining which deficiency codes to analyze for this report. CMS, State Operations 
Manual, Appendix PP—Guidance to Surveyors for Long Term Care Facilities. (March 8, 2017). We also reviewed the 
multiple revisions to Appendix PP in the State Operations Manual during the period of our review (January 1, 2013, 
through November 27, 2017). Specifically, there were eight updates to the appendix during the 5-year period. The 
November 26, 2014, revision to Appendix PP added new guidance and investigative criteria relating to single-use 
disposable equipment, single-dose medication, and insulin pens, as well as additional guidance on procedures for 
handling linens to prevent and control infection transmission. Otherwise, none of the other revisions significantly 
changed the infection prevention and control deficiency citation code used by state surveyors.   

CMS restructured its deficiency code system beginning on November 28, 2017, and, due to these coding changes, 
we did not analyze CMS deficiency data cited by surveyors from November 28, 2017, through December 31, 2017.     

12To perform this 2018-2019 analysis, we examined nursing homes cited with the current infection prevention and 
control deficiency code that went into effect as part of CMS’s restructured deficiency coding system on November 28, 
2017. The CMS Nursing Home Compare Provider Information files were accessed on April 23, 2020, from 
https://data.medicare.gov/data/archives/nursing-home-compare.     

https://www.gao.gov/products/GAO-19-433
https://www.gao.gov/products/GAO-20-259T
https://data.medicare.gov/data/archives/nursing-home-compare
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address these issues, including actions announced beginning in March 2020 in light of the 
COVID-19 pandemic. We will examine CMS’s actions in a future report. 
 
We conducted this performance audit from April 2020 to May 2020 in accordance with generally 
accepted government auditing standards. Those standards require that we plan and perform the 
audit to obtain sufficient, appropriate evidence to provide a reasonable basis for our findings 
and conclusions based on our audit objectives. We believe that the evidence obtained provides 
a reasonable basis for our findings and conclusions based on our audit objectives. 
 
Most Nursing Homes Had Infection Control Deficiencies Prior to the COVID-19 Pandemic; 
Half of These Homes Had Persistent Problems  
 
Our analysis of CMS data shows that infection prevention and control deficiencies were the 
most common type of deficiency cited in surveyed nursing homes, with most nursing homes 
having an infection prevention and control deficiency cited in one or more years from 2013 
through 2017 (13,299 nursing homes, or 82 percent of all surveyed homes).13 Infection 
prevention and control deficiencies cited by surveyors can include situations where nursing 
home staff did not regularly use proper hand hygiene or failed to implement preventive 
measures during an infectious disease outbreak, such as isolating sick residents and using 
masks and other personal protective equipment to control the spread of infection.14 Many of 
these practices can be critical to preventing the spread of infectious diseases, including COVID-
19.   
 
In each individual year from 2013 through 2017, the percent of surveyed nursing homes with an 
infection prevention and control deficiency ranged from 39 percent to 41 percent. In 2018 and 
2019, we found that this continued with about 40 percent of surveyed nursing homes having an 
infection prevention and control deficiency cited each year.15  
 
About half—6,427 of 13,299 (48 percent)—of the nursing homes with an infection prevention 
and control deficiency cited in one or more years of the period we reviewed had this type of 
deficiency cited in multiple consecutive years from 2013 through 2017. This is an indicator of 
persistent problems. An additional 19 percent of the nursing homes (2,563 out of 13,299) had 
an infection prevention and control deficiency cited in multiple nonconsecutive years. (See fig. 
1.) Furthermore, of the 6,427 nursing homes with an infection prevention and control deficiency 

                                                 
13The next most common deficiencies cited in nursing homes from 2013 through 2017 were related to ensuring the 
environment is free from accidents (about 37 percent of surveyed nursing homes in each year) and food safety (about 
36 percent of surveyed nursing homes in each year).  
14Another deficiency code related to preventing the spread of infections can be cited by surveyors when a nursing 
home fails to develop policies and procedures to ensure that residents are offered influenza and pneumococcal 
vaccinations. Nursing homes must educate each resident on the benefits and potential side effects when offering 
each vaccine and document this interaction, as well as each resident’s decision to receive or refuse each vaccine. In 
2017, 4 percent of surveyed nursing homes (539 homes) had at least one influenza and pneumococcal vaccination 
deficiency.   
15In our review of publicly available data from 2018 and 2019, infection prevention and control deficiencies were the 
most common type of deficiency cited in surveyed nursing homes, with deficiencies related to ensuring that the 
environment is free from accidents and deficiencies related to food safety as the next most common.  

Also see: D. Cenziper, J. Jacobs, and S. Mulcahy, “Hundreds of Nursing Homes with Cases of Coronavirus Have 
Violated Federal Infection-Control Rules in Recent Years,” The Washington Post, April 17, 2020; and Jordan Rau, 
“Coronavirus Stress Test: Many 5-Star Nursing Homes Have Infection-Control Lapses,” Kaiser Health News, March 
4, 2020. 
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cited in multiple consecutive years, 35 percent (2,225 nursing homes) had these deficiencies 
cited in 3 or 4 consecutive years, and 6 percent (411 nursing homes) had these deficiencies 
cited across all 5 years. At the state level, all states had nursing homes with infection prevention 
and control deficiencies cited in multiple consecutive years. For additional state-level 
information, see enclosure I. 
 
Figure 1: Nursing Homes with Infection Prevention and Control Deficiencies Cited in Multiple Years, 2013 
through 2017  
 

 
 
Note: CMS restructured its deficiency code system beginning on November 28, 2017, and, due to these coding changes, we did not 
analyze CMS data cited by surveyors from November 28, 2017, through December 31, 2017. 
 
Percentages may not add to 100 due to rounding. 
 
We also found that in each year from 2013 through 2017, nearly all infection prevention and 
control deficiencies (about 99 percent in each year) were classified by surveyors as not severe, 
meaning the surveyor determined that residents were not harmed.16 Our review of CMS data 
shows that implemented enforcement actions for these deficiencies were typically rare: from 
2013 through 2017, CMS implemented enforcement actions for 1 percent of these infection 
                                                 
16For the purposes of this report, a classification of “not severe” means that surveyors determined that the deficiency 
posed either 1) no actual harm with a potential for minimal harm or (2) no actual harm with a potential for more than 
minimal harm, but not immediate jeopardy. Infection prevention and control deficiencies were also categorized by 
scope—whether the incident was an isolated occurrence, a part of a pattern of behavior, or a widespread behavior—
with about 47 percent of infection prevention and control deficiencies cited categorized as isolated, about 38 percent 
categorized as a pattern, and about 14 percent categorized as widespread each year from 2013 through 2017. 
Percentages do not add to 100 due to rounding.   
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prevention and control deficiencies classified as not severe. Furthermore, 67 percent of these 
infection prevention and control deficiencies classified as not severe did not have any 
enforcement actions imposed or implemented, and 31 percent had enforcement actions 
imposed but not implemented—meaning the nursing home likely had an opportunity to correct 
the deficiency before an enforcement action was imposed.17 For examples of the types of 
infection prevention and control deficiencies cited in nursing homes and summaries of their 
resulting enforcement actions, see table 1. We plan to examine CMS guidance and oversight of 
infection prevention and control in a future GAO report, including the classification of infection 
prevention and control deficiencies. 
 
Table 1: Illustrative Examples of Narratives from Infection Prevention and Control Deficiencies Cited in 
Nursing Homes  

Narrative details and resulting CMS enforcement action 
Classification of Scope 
and Severity 

A certified nursing assistant in a California nursing home was observed by surveyors 
coughing and looking unwell. The certified nursing assistant said she had been sick 
for at least 2 days and had experienced fever, diarrhea, cough, and a runny nose. 
Surveyors also observed improper hand hygiene by a different certified nurse 
assistant during incontinent care, which created the potential to spread disease and 
infection. In addition, seven employees had not been screened for tuberculosis prior 
to employment. Also, surveyors observed employees who had not been vaccinated 
for influenza and were not wearing face masks. 
 
No enforcement actions were implemented against this nursing home. 

Scope: A pattern of 
behavior 
 
Severity: No actual harm 
with a potential for more 
than minimal harm, but not 
immediate jeopardy 

Surveyors observed a certified nursing assistant in an Arkansas nursing home 
providing incontinent care to a resident after a bowel movement and then, without 
removing her soiled gloves or washing her hands, the certified nursing assistant 
proceeded to assist the resident in repositioning in bed, adjusting the pillows, and 
replacing supplies in the resident’s bedside table drawer. Surveyors also noted that a 
glucose meter was not properly disinfected before use on multiple residents.  
 
No enforcement actions were implemented against this nursing home. 

Scope: A pattern of 
behavior 
 
Severity: No actual harm 
with a potential for more 
than minimal harm, but not 
immediate jeopardy 

A New York nursing home experienced a respiratory infection outbreak that sickened 
38 residents. The nursing home did not maintain a complete and accurate list of 
those who were sick, did not isolate residents with symptoms from residents who 
were symptom-free—nor did it isolate staff members helping sick patients—and 
continued to allow residents to eat in the community dining room.  
 
CMS implemented enforcement actions requiring the nursing home to provide 
directed, in-service training for its staff and submit a directed plan of correction to the 
state survey agency. 

Scope: A pattern of 
behavior 
 
Severity: Immediate 
jeopardy  

A New Mexico nursing home allowed two residents diagnosed with methicillin-
resistant Staphylococcus aureus, a highly contagious type of infection, to share a 
bathroom with two other residents, therefore putting the two other residents at risk of 
exposure. There were also two biohazard bins in the bathroom containing 
contaminated wound dressings from the infected residents.  
 
CMS implemented an enforcement action by assessing a civil money penalty against 
the nursing home. 

Scope: A pattern of 
behavior 
 
Severity: Immediate 
jeopardy 

Source: GAO summary of Centers for Medicare & Medicaid Services’ (CMS) data. | GAO-20-576R 

                                                 
17Percentages do not add to 100 due to rounding. CMS may not implement imposed enforcement actions because 
the nursing home came into compliance prior to the implementation date of the enforcement action, among other 
reasons. 
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Notes: GAO reviewed for illustrative purposes narratives written by nursing home surveyors describing the infection prevention and 
control deficiencies cited. CMS categorizes deficiencies into one of three scope categories based on whether the incident was: (1) 
an isolated occurrence; (2) a part of a pattern of behavior; or (3) a widespread behavior. CMS categorizes deficiencies into one of 
four severity categories based on whether the deficiency constitutes: (1) no actual harm with a potential for minimal harm; (2) no 
actual harm with a potential for more than minimal harm, but not immediate jeopardy; (3) actual harm that is not immediate jeopardy; 
or (4) immediate jeopardy to resident health or safety. 
 
Finally, using CMS data, we also analyzed a selection of characteristics over the 5-year period 
for the nursing homes that had infection prevention and control deficiencies cited in multiple 
years and found differences for some of the characteristics when we compared these nursing 
homes to (a) homes that had no infection prevention and control deficiencies cited, (b) homes 
with infection prevention and control deficiencies cited in a single year, or (c) all surveyed 
nursing homes. For example, nursing homes owned by for-profit organizations, which 
comprised about 68 percent of all surveyed nursing homes, accounted for about 72 percent of 
nursing homes that had infection prevention and control deficiencies cited in multiple years, but 
nursing homes owned by for-profit organizations comprised only about 61 percent of nursing 
homes with no infection prevention and control deficiencies cited. In contrast, nursing homes 
with an average overall five-star rating accounted for about 17 percent of all surveyed nursing 
homes but comprised about 33 percent of nursing homes with no infection prevention and 
control deficiencies cited and only about 10 percent of nursing homes that had infection 
prevention and control deficiencies cited in multiple years.18 For additional information, see 
enclosure II.  
 
Agency Comments 
 
We provided a draft of this report to HHS for review and comment. HHS provided technical 
comments on the report, which we incorporated as appropriate. 
 

- - - - - 
 

We are sending copies of this report to the appropriate congressional committees, the Secretary 
of HHS, and other interested parties. In addition, the report is available at no charge on the 
GAO Web site at http://www.gao.gov.  
 
If you or your staff have any questions about this report, please contact me at (202) 512-7114 or 
at dickenj@gao.gov. Contact points for our Offices of Congressional Relations and Public 
Affairs may be found on the last page of this report. Major contributors to this report were Karin  
Wallestad (Assistant Director), Sarah-Lynn McGrath (Analyst-in-Charge), Kathryn Richter, and 
Julianne Flowers. Also contributing were Isabella Guyott, Laurie Pachter, Vikki Porter, Anna 
Beth Smith, and Jennifer Whitworth. 
 
Sincerely yours,  

 
John E. Dicken 
Director, Health Care 
Enclosures – 2  

                                                 
18The Five-Star Quality Rating System assigns nursing homes with an overall “star” rating, ranging from one to five. 
Nursing homes with five stars are considered to have quality that is much above average, while nursing homes with 
one star are considered to have quality that is much below average. For this comparison of nursing home 
characteristics from 2013 through 2017, we calculated each nursing home’s average overall rating in each year 
during the 5-year period, and then we calculated the average overall rating across all 5 years and rounded to the 
nearest whole number. According to CMS, some changes to its methodology for calculating the five-star rating were 
made during the time period of our review. 

http://www.gao.gov/
mailto:dickenj@gao.gov
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Enclosure I: State Information on Infection Prevention and Control Deficiencies 
 
We reviewed guidance from the Centers for Medicare & Medicaid Services (CMS) and analyzed 
data on nursing home deficiencies cited by surveyors in all 50 states and Washington, D.C., 
from 2013 through 2017 provided by CMS for a prior GAO report, with a particular focus on 
deficiencies related to infection prevention and control.19 Using these data, we determined the 
number of nursing homes that had infection prevention and control deficiencies cited as well as 
the number of homes with repeated infection prevention and control deficiencies over the 5-year 
period from 2013 through 2017. Table 2 provides state-level data on the nursing homes that had 
infection prevention and control deficiencies cited in 2017. Table 3 provides state-level data on 
the nursing homes with infection prevention and control deficiencies cited by state surveyors 
from 2013 through 2017, including across multiple years. 
 
Table 2: Infection Prevention and Control Deficiencies Cited, by State, 2017 

State 
Number of surveyed 

nursing homes 

Number of surveyed nursing homes 
with an infection prevention and 

control deficiency cited 

Percentage of surveyed nursing 
homes with an infection 

prevention and control deficiency 
cited 

AK 16 5 31.3 
AL 201 101 50.2 
AR 217 86 39.6 
AZ 131 30 22.9 
CA 1,174 712 60.6 
CO 187 87 46.5 
CT 213 66 31.0 
DC 18 6 33.3 
DE 40 22 55.0 
FL 646 278 43.0 
GA 325 64 19.7 
HI 37 17 45.9 
IA 400 88 22.0 
ID 61 34 55.7 
IL 728 394 54.1 
IN 535 187 35.0 
KS 269 90 33.5 
KY 264 95 36.0 
LA 267 79 29.6 
MA 380 111 29.2 
MD 219 88 40.2 
ME 100 13 13.0 
MI 430 251 58.4 
MN 333 138 41.4 
MO 480 256 53.3 
MS 191 103 53.9 
MT 61 28 45.9 
NC 407 64 15.7 
ND 69 24 34.8 
NE 193 64 33.2 
NH 69 16 23.2 
NJ 334 105 31.4 
NM 75 27 36.0 
NV 59 22 37.3 

                                                 
19GAO, Nursing Homes: Improved Oversight Needed to Better Protect Residents from Abuse, GAO-19-433, 
(Washington, D.C.: June 13, 2019).  

https://www.gao.gov/products/GAO-19-433
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State 
Number of surveyed 

nursing homes 

Number of surveyed nursing homes 
with an infection prevention and 

control deficiency cited 

Percentage of surveyed nursing 
homes with an infection 

prevention and control deficiency 
cited 

NY 533 113 21.2 
OH 901 255 28.3 
OK 283 90 31.8 
OR 129 42 32.6 
PA 680 312 45.9 
RI 79 3 3.8 
SC 168 40 23.8 
SD 96 43 44.8 
TN 296 98 33.1 
TX 1,166 562 48.2 
UT 80 41 51.3 
VA 263 102 38.8 
VT 36 4 11.1 
WA 219 89 40.6 
WI 351 141 40.2 
WV 104 51 49.0 
WY 37 18 48.6 
Total 14,550 5,755 39.6 

Source: GAO analysis of Centers for Medicare & Medicaid Services’ (CMS) data. | GAO-20-576R 
 
Note: CMS restructured its deficiency code system beginning on November 28, 2017, and, due to these coding changes, we did 
not analyze CMS data cited by surveyors from November 28, 2017, through December 31, 2017.  
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Table 3: Nursing Homes with Infection Prevention and Control Deficiencies Cited, by State, 2013 through 
2017 

State 

Total surveyed 
nursing homes, 

2013-2017 

Nursing homes 
with no infection 

prevention and 
control 

deficiencies cited 

Nursing homes 
with infection 

prevention and 
control 

deficiencies cited 
in only 1 year 

Nursing homes 
with infection 

prevention and 
control 

deficiencies cited 
in multiple 

nonconsecutive 
years 

Nursing homes 
with infection 

prevention and 
control 

deficiencies cited 
in multiple 

consecutive years 
AK  18 1 1 5 11 
AL 232 10 48 46 128 
AR 243 18 72 50 103 
AZ 149 23 49 32 45 
CA 1,258 76 176 204 802 
CO 228 16 55 47 110 
CT 231 45 71 38 77 
DC 20 1 4 2 13 
DE 47 4 10 13 20 
FL 699 91 181 144 283 
GA 365 169 136 30 30 
HI 48 1 13 7 27 
IA 460 134 158 41 127 
ID 79 7 17 23 32 
IL 791 50 129 127 485 
IN 567 123 152 76 216 
KS 369 41 100 77 151 
KY 293 36 68 70 119 
LA 280 60 86 47 87 
MA 427 155 169 37 66 
MD 234 51 75 49 59 
ME 108 57 42 5 4 
MI 456 24 74 78 280 
MN 392 53 108 75 156 
MO 531 52 116 94 269 
MS 214 23 58 52 81 
MT 84 2 15 17 50 
NC 433 217 149 28 39 
ND 82 5 24 21 32 
NE 233 43 68 46 76 
NH 77 32 28 6 11 
NJ 374 95 133 55 91 
NM 80 27 18 10 25 
NV 60 4 9 9 38 
NY 637 220 206 57 154 
OH 995 308 357 113 217 
OK 333 50 81 41 161 
OR 144 43 50 26 25 
PA 716 85 194 141 296 
RI 84 52 25 3 4 
SC 192 81 67 22 22 
SD 113 2 17 17 77 
TN 337 55 93 60 129 
TX 1,303 161 280 205 657 
UT 105 17 28 15 45 
VA 298 44 89 51 114 
VT 38 14 6 6 12 
WA 230 32 70 37 91 
WI 409 37 102 73 197 
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State 

Total surveyed 
nursing homes, 

2013-2017 

Nursing homes 
with no infection 

prevention and 
control 

deficiencies cited 

Nursing homes 
with infection 

prevention and 
control 

deficiencies cited 
in only 1 year 

Nursing homes 
with infection 

prevention and 
control 

deficiencies cited 
in multiple 

nonconsecutive 
years 

Nursing homes 
with infection 

prevention and 
control 

deficiencies cited 
in multiple 

consecutive years 
WV 129 19 20 28 62 
WY 41 1 12 7 21 
Total 16,266 2,967 4,309 2,563 6,427 

Source: GAO analysis of Centers for Medicare & Medicaid Services’ (CMS) data. | GAO-20-576R 
 
Note: CMS restructured its deficiency code system beginning on November 28, 2017, and, due to these coding changes, we did 
not analyze CMS data cited by surveyors from November 28, 2017, through December 31, 2017. 
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Enclosure II: Comparison of the Percentage of Nursing Homes with and without Infection 
Prevention and Control Deficiencies Cited, by Characteristic, 2013 through 2017 
 
We reviewed guidance from the Centers for Medicare & Medicaid Services (CMS) and analyzed 
data on nursing home deficiencies cited by surveyors in all 50 states and Washington, D.C., 
from 2013 through 2017 provided by CMS for a prior GAO report, with a particular focus on 
deficiencies related to infection prevention and control.20 Using these data, we determined the 
characteristics of all surveyed nursing homes, nursing homes that had no infection prevention 
and control deficiencies cited, a single year of these deficiencies, or multiple years of these 
deficiencies from 2013 through 2017. For example, nursing homes owned by for-profit 
organizations, which comprised about 68 percent of all surveyed nursing homes, accounted for 
about 72 percent of nursing homes that had infection prevention and control deficiencies cited in 
multiple years, but nursing homes owned by for-profit organizations comprised only about 61 
percent of nursing homes with no infection prevention and control deficiencies cited. (See table 
4.) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
20GAO, Nursing Homes: Improved Oversight Needed to Better Protect Residents from Abuse, GAO-19-433, 
(Washington, D.C.: June 13, 2019).  

https://www.gao.gov/products/GAO-19-433
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Table 4: Comparison of the Percentage of All Surveyed Nursing Homes and Those with No, a 
Single Year, or Multiple Years of Infection Prevention and Control Deficiencies Cited, by 
Characteristic, 2013 through 2017 

Characteristic 

 

 
All surveyed 

nursing homes, 
2013-2017 

Sub-groups of all surveyed nursing homes, 2013-2017 

Nursing homes 
with no infection 

prevention and 
control 

deficiencies cited 

Nursing homes 
with infection 

prevention and 
control 

deficiencies cited 
in a single year 

Nursing homes with 
infection prevention 

and control 
deficiencies cited in 

multiple years 
Number of nursing 
homes 

16,266  2,967 4,309 8,990 

Percentage     
Type of ownershipa     

For-profit 67.9 60.8 63.5 72.3 
Nonprofit 23.5 29.7 27.0 19.8 
Government-owned 6.0 6.0 6.2 5.9 
Mixed ownershipb 1.2 1.0 1.4 1.2 

Locationa   
Urban 68.4 68.9 67.0 69.0 
Rural 27.5 26.7 28.2 27.5 
Transitioning areac 2.8 2.6 3.0 2.7 

Number of Medicare and Medicaid certified bedsa, d  
Small (Less than 50) 13.0 19.1 14.6 10.2 
Medium (50 to 99 ) 36.5 36.2 37.4 36.2 
Large (100 to 199) 43.4 37.0 40.6 46.8 
Very large (200 or 
more) 

7.1 7.7 7.4 6.8 

Special Focus Facility program designation during the time period reviewede  
Participated in 
program 

2.5 1.0 1.6 3.4 

Average of Five-Star System overall quality ratings over the time period revieweda, f   
1 star 5.5 2.1 2.9 7.9 
2 stars 21.2 9.2 15.7 27.8 
3 stars 26.1 19.1 24.8 29.1 
4 stars 28.1 33.2 31.6 24.8 
5 stars 17.3 32.7 22.5 9.7 

Source: GAO analysis of Centers for Medicare & Medicaid Services’ (CMS) data. | GAO-20-576R 
 
Notes: CMS restructured its deficiency code system beginning on November 28, 2017, and, due to these coding changes, we did 
not analyze CMS data cited by surveyors from November 28, 2017, through December 31, 2017. 
 
aPercentages do not always add to 100 due to missing data and rounding. The percentage of nursing homes with missing data was 
less than 4 percent for each category.  
 
bFor this comparison of nursing home characteristics from 2013 through 2017, “mixed ownership” refers to nursing homes that 
changed their profit status at any point during the 5-year period.  

 
cFor this comparison of nursing home characteristics from 2013 through 2017, a “transitioning area” is where the designation 
changed from rural to urban or vice-versa at any point during the 5-year period. 
 
dFor this comparison of nursing home characteristics from 2013 through 2017, if a nursing home changed bed size categories at 
any point, we assigned the nursing home its largest bed size category during the 5-year period.  
 
eNursing homes with chronic noncompliance with federal standards can be selected for the Special Focus Facility program, which 
requires state survey agencies to conduct more frequent oversight, and the nursing homes to improve performance or risk 
termination from the Medicare and Medicaid programs. The table only displays percentages for those nursing homes that 
participated in the Special Focus Facility program during the 5-year period. The remaining nursing homes did not participate in the 
Special Focus Facility program during the 5-year period. For this comparison of nursing home characteristics from 2013 through 
2017, we considered nursing homes to have participated in the Special Focus Facility program if they participated at any point 
during the 5-year period. 
 
fThe Five-Star Quality Rating System assigns nursing homes with an overall “star” rating, ranging from one to five. Nursing homes 
with five stars are considered to have quality that is much above average, while nursing homes with one star are considered to 
have quality that is much below average. For this comparison of nursing home characteristics from 2013 through 2017, we 
calculated each nursing home’s average overall rating in each year during the 5-year period, and then we calculated the average 
overall rating across all 5 years and rounded to the nearest whole number. According to CMS, some changes to its methodology 
for calculating the five-star rating were made during the time period of our review. 
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The Americans with Disabilities Act (ADA) mandates the right to live in the community with supports 
instead of living in a nursing home. This right was upheld by the U.S. Supreme Court in the landmark Olmstead decision in 1999.1 

Despite this right to live in the community, some states are doing worse on overall nursing home rates, and some are doing better 
to support people with disabilities to live in the community. The map and table below display state percentages for working-age 
people with disabilities (ages 18-64) residing in nursing homes. Higher percentages (represented by a darker color) mean more 
people with disabilities are living in nursing homes, while lower percentages (light colors) mean more people are living in the 
community.  

The current COVID-19 pandemic has highlighted the failure of states to meet their legal obligations for community living as long-
term care residents represent 33-75% of related deaths by state despite comprising less than 2% of the population.2,3 

 
 
 

People with Disabilities Age 18-64 Residing in Nursing Homes by State (Quartiles) 
Percent PWD 

Alaska 0.51% 343 
New Mexico 0.54% 887 
Vermont 0.63% 344 
Washington  0.65% 3,294 
Nevada 0.66% 1,352 
New Hampshire 0.67% 608 
South Carolina 0.67% 2,651 
West Virginia  0.68% 1,355 
Wyoming 0.75% 313 
Oregon 0.76% 2,413 
Michigan 0.77% 6,255 
Georgia 0.78% 6,114 
Arizona 0.82% 3,823 

 

State Percent PWD
Idaho 0.83% 1,008
Maine 0.84% 1,117
Florida 0.84% 1,1365
Hawaii 0.87% 683
Tennessee 0.88% 5,225
Alabama 0.91% 4,043
Virginia  0.92% 5,036
Wisconsin 0.93% 3,544
Texas 0.93% 17,018
North Carolina 0.94% 7,194
Montana 0.96% 733
Colorado 0.98% 3,478
   

 

State Percent PWD
Kentucky 0.99% 4,476
Minnesota 1.01% 3,239
Arkansas 1.04% 3,069
Delaware 1.07% 696
California 1.08% 23,893
South Dakota 1.10% 584
Nebraska 1.16% 1,340
Louisiana 1.17% 4,817
Pennsylvania 1.19% 11,335
Utah 1.20% 1,935
Kansas 1.20% 2,523
Oklahoma 1.25% 4,413
Indiana 1.27% 6,636

State Percent PWD
Massachusetts 1.28% 5,516
Maryland 1.30% 4,657
Mississippi 1.41% 3,915
DC 1.42% 703
North Dakota 1.43% 633
Iowa 1.46% 2,715
Rhode Island 1.47% 1,183
Connecticut 1.53% 3,100
New York 1.56% 18,850
Missouri 1.57% 8,271
Ohio 1.69% 16,066
New Jersey 1.75% 7,918
Illinois 2.35% 19,069

The Americans with Disabilities Act Participation Action Research Consortium (ADA-PARC) is a collaborative national project to 
document participation disparities experienced by people with disabilities at the national, state and city levels.For more 
information on your state visit ADAPARC.ORG. For more information about your rights go to the ADA National Network 
ADATA.ORG 

 

 

 

1 Office for Civil Rights. (2018, June 28). Serving people with disabilities in the most integrated setting: Community living and Olmstead. U.S. Department of Health and Human Services.  https://www.hhs.gov/civil‐
rights/for‐individuals/special‐topics/community‐living‐and‐olmstead/index.html      
2 Paulin, E. (2020, June 11). How to track COVID‐19 nursing home cases and deaths in your state. AARP. . https://www.aarp.org/caregiving/health/info‐2020/coronavirus‐nursing‐home‐casesdeaths.html  
3Chidambaram, P. (2020, March 13). Data note: How might Coronavirus affect residents in nursing facilities?. Kaiser Family Foundation. https://www.kff.org/coronavirus‐covid‐19/issue‐brief/data‐note‐how‐might‐

coronavirus‐affect‐residents‐in‐nursing‐facilities/  
4U.S. Census Bureau (2020). Characteristics of the Group Quarters Population by Group Quarters Type (3 Types), 2013-2018 American Community Survey 5-year estimates. Retrieved from 
https://data.census.gov/cedsci/table?q=S2602&tid=ACSST1Y2018.S260 
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